Republic of Latvia
GOVERNMENT REPORT

on Convention No. 173
“Protection of Workers’ Claims (Employer’s Insolvency) Convention” (1992)
in the time period from 1 June 2007 to 1 June 2012
The Simplified Government Report is developed, taking into account the Convention and the requirements referred to in Annex III – Explanatory Note concerning the preparation of Reports on Ratified Conventions – of the Committee of Experts on the Application of Conventions and Recommendations
1. Information regarding changes in regulatory enactments and practical use thereof, which affect the application of the Convention, and information regarding the nature and objective of the changes.
In the time period from 1 June 2007 to 1 June 2012 the following regulatory enactments regulating satisfaction of workers’ claims in case of insolvency of an employer were adopted:
1) Cabinet Regulation No. 849 of 11 December 2007, Regulations Regarding the Amount of the State Fee of the Business Risk and the Share of the Fee to be Transferred to the Employee Claim Guarantee Fund in 2008 (repealed from 1 January 2009);
2) Insolvency Law (came into force from 1 January 2008, repealed from 31 October 2010);

3) Cabinet Regulation No. 1031 of 16 December 2008, Regulations Regarding the Amount of the State Fee of the Business Risk and the Share of the Fee to be Transferred to the Employee Claim Guarantee Fund in 2009 (repealed from 1 January 2010); 
4) Cabinet Regulation No. 1045 of 15 September 2009, Procedures for the Issue, Examination, Satisfaction of Claims of Employees of Insolvent Employers and for the Disbursement of Administrator’s Compensation (repealed from 1 January 2012);
5) Cabinet Regulation No. 1478 of 15 December 2009, Regulations Regarding the Amount of the State Fee of the Business Risk, as well as the Share of the State Fee to be Transferred to the Employee Claim Guarantee Fund and for Covering the Costs of Insolvency Proceedings in 2010 (repealed from 7 January 2011);
6) Insolvency Law (came into force from 1 November 2010);
7) Cabinet Regulation No. 1212 of 28 December 2010, Regulations Regarding the Amount of the State Fee of the Business Risk, as well as the Share of the State Fee to be Transferred to the Employee Claim Guarantee Fund and for Covering the Costs of Insolvency Proceedings in 2011 (repealed from 1 January 2012);
8) Cabinet Regulation No. 901 of 22 November 2011, Regulations Regarding the Amount of the State Fee of the Business Risk, as well as the Share of the State Fee to be Transferred to the Employee Claim Guarantee Fund and for Covering the Costs of Insolvency Proceedings in 2012 (in force);
9) Cabinet Regulation No. 995 of 27 December 2011, Procedures for the Satisfaction of Claims of Employees of Insolvent Employers and for the Disbursement of Administrator’s Compensation (in force);
10) amendments to the Law On Protection of Employees in Case of Insolvency of Employer (came into force on 1 January 2008, 10 July 2009 and 1 January 2012).
2. Replies to the questions of the Committee of Experts on the Application of Conventions and Recommendations (hereinafter – Committee) and findings of the guarantee institution regarding application of individual articles of the Convention, in the application of which changes have been performed in the time period between the provision of the previous report and this report.
Article 10 of the Convention:

The Committee has indicated that in the previous report information was provided regarding a draft law, which would provide for a possibility for the guarantee institution to suspend the performance of payments in case of a potential employees’ malevolence (bad faith), and requests to submit a regulatory enactment that has come into force.
We indicate in relation to the above mentioned that on 1 January 2008 amendments to the Law On Protection of Employees in Case of Insolvency of Employer came into force, providing for that the guarantee institution, due to the satisfaction of claims of employees, is entitled to submit a report to the State authorities responsible for the progress of criminal proceedings so that they could decide on the issue of commencing criminal proceedings, if, in evaluating a submission regarding claims of employees, the necessary documents and the requested information, any of the indications mentioned below has been detected:
1) funds from the employee claim guarantee fund have been requested for the satisfaction of claims of such persons whose average work remuneration and payments related thereto have increased in the last three months of employment legal relationship prior to occurrence of insolvency case of the employer in comparison with the average work remuneration in other months, which are a part of the 12-month period prior to occurrence of insolvency case of the employer;
2) funds from the employee claim guarantee fund have been requested for the satisfaction of claims of such persons whose employer has become insolvent within a year since the establishment of the employer (obtaining legal status);
3) funds from the employee claim guarantee fund have been requested for the satisfaction of claims of such persons in whose employer’s action in relation to hiring of employees the following conditions have been detected concurrently:
a) employment legal relationship with the employee have been commenced within a year prior to occurrence of insolvency case;
b) the total number of employees of the employer in the time period of 12 months prior to occurrence of insolvency case of the employer has increased in comparison with the previous 12-month period;
c) the employer has not provided a report to the State Revenue Service on the mandatory State social insurance contributions from work income of employees, regarding the personal income tax and the State fee of the business risk, information regarding employees and accounting of the mandatory State social insurance contributions of employer within the deadlines specified in the regulatory enactments regulating the field of social insurance. At the same time, while a decision on refusal to initiate criminal proceedings has not been taken or also the initiated criminal proceedings have not been terminated, disbursement of the funds from the employee claim guarantee fund shall be suspended.
Moreover, these amendments provided for that the claims of such persons shall be satisfied to a limited extent from the employee claim guarantee fund who have been or are in employment legal relationship with the insolvent employer and who are or, in the time period of two years prior to occurrence of insolvency case of the employer, had been founders of the commercial company, undertaking or company of the insolvent employer, participants – owners of capital shares or shareholders, investors, associates, members of administrative bodies (executive bodies), as well as procurators with authorisation to take decisions; as well as claims of such persons regarding whom the guarantee institution has submitted a report to the State authorities responsible for the progress of criminal proceedings so that they could decide on the issue regarding initiating criminal proceedings, but the final adjudication has not entered into effect within a year after receipt of information regarding the criminal proceedings initiated in relation to the issue.
Clarifying amendments in relation to the referred to issues were also made with amendments of 10 July 2009 to the Law On Protection of Employees in Case of Insolvency of Employer.
Article 13 of the Convention:

On 10 July 2009 amendments to the Law On Protection of Employees in Case of Insolvency of Employer came into force in the Republic of Latvia, providing for restrictions to payments for covering such claims of employees, which had been submitted in the time period from 10 July 2009 to 31 December 2011. It was necessary to specify the highest limit for claims of employees because it was anticipated that due to the economic situation of Latvia the number of insolvent employers would increase, therefore, the number of submissions for satisfaction of claims of employees of insolvent employers from the employee claim guarantee fund would also increase. The authority administrating the funds of the employee claim guarantee fund had to ensure that employees who would submit claims in the second half of 2009 and subsequent time period would be ensured with the minimum level of social protection in case of insolvency of their employers. The situation in utilisation of the funds of the employee claim guarantee fund and in increase of claims of employees showed that, if the practice of satisfying claims of employees without limits continued, a situation would occur where claims of such employees, which were submitted sooner, would be satisfied from the employee claim guarantee fund, but employees whose claims were submitted in the second half of 2009 and subsequent time period would be left without social guarantees. The above mentioned limits from the amount of claims of employees to be covered from the employee claim guarantee fund were specified so that claims of all employees, which were to be satisfied from the employee claim guarantee fund in case of insolvency of the employer, could be satisfied also in the future in proportion in equal amount, as well as taking into account that in 2004 the regulatory enactments regulating satisfaction of claims of employees in Latvia specified the maximum amount of claims to be covered from the employee claim guarantee fund. The amount of claims of employees to be covered from the employee claim guarantee fund was linked to the minimum monthly wage specified in the State. Taking into account that expenditure of the employee claim guarantee fund for covering claims of employees in 2010 and 2011 also exceeded income, it was impossible to withdraw the previously specified limits. Therefore, according to the amendments performed in 2011 to the Law On Protection of Employees in Case of Insolvency of Employer the time period for application of limits has been repealed, i.e., limits have become without term. Amendments to the Law On Protection of Employees in Case of Insolvency of Employer provide for that claims of employees to be disbursed from the employee claim guarantee fund shall be calculated, taking into account the minimum monthly wage specified in the State on the day of occurrence of insolvency case of the employer, but the procedures for calculation of claims shall be determined by the Cabinet. In order to calculate the amounts of claims of employees according to the regulation of the Law On Protection of Employees in Case of Insolvency of Employer, as well as to expedite the satisfaction of claims of employees from the employee claim guarantee fund and to make it more efficient, Cabinet Regulation of 27 December 2011, Procedures for the Satisfaction of Claims of Employees of Insolvent Employers and for the Disbursement of Administrator’s Compensation, were drawn up.
According to the regulation of Cabinet Regulation of 27 December 2011, Procedures for the Satisfaction of Claims of Employees of Insolvent Employers and for the Disbursement of Administrator’s Compensation, it is intended to calculate the claims of employees to be satisfied from the employee claim guarantee fund, the compensation for annual paid leave, the compensation for paid absence of another kind and the severance benefit, multiplying the number of calendar days in the relevant period by the average earnings of a calendar day, which have been calculated, taking into account the minimum monthly wage specified in the State on the day when insolvency case of the employer occurred, but for the total calculated sum not exceeding the income of the employee declared with the State Revenue Service in the relevant period. Using such methodology, the amount of the maximum sum to be disbursed to one employee will change if the minimum monthly wage specified in the State changes.
Currently the highest limit specified for work remuneration, compensation for annual paid leave and absence of another kind, as well as for the amount of severance benefit to be satisfied from the employee claim guarantee fund, i.e., satisfaction thereof according to the methodology linked to the amount of the minimum wage specified in the State, is performed in accordance with Section 61 of the Labour Law, the relevant Cabinet Regulations determining the amount of the minimum monthly wage, as well as the Concept On Determination of the Minimum Monthly Wage, developed by the Ministry of Welfare of the Republic of Latvia. The Concept defines the basic principles for determination of the minimum monthly wage, according to which the minimum wage is determined, which would be commensurate to the level of material welfare and economic situation of Latvia, moreover, the methodology for determination of the minimum monthly wage should guarantee that the minimum wage specified will be socially fair. According to that specified in the Concept, the minimum wage is determined and reviewed without linking it to specific macroeconomic and other indicators, but the potential changes thereof are evaluated according to the economic situation in the State and other indicators.
3. On court adjudications in relation to essential issues regulated by the Convention.
The Constitutional Court of the Republic of Latvia has adjudicated a case regarding the conformity of the limits referred to in the previous article with the principle of legal certainty and equality. In judgment of 10 June 2011 in case No. 2010-69-01 it is indicated that the contested norms of the Law On Protection of Employees in Case of Insolvency of Employer ensure that the benefit acquired by the society is greater than the violation of individual rights and interests, as well as the legislator, in the essence, has not refused to satisfy the claims of employees in case of insolvency of the employer, but only has limited the amount of the compensation to be disbursed for a specific period of time. It is permitted by both Article 13 of the Convention of the International Labour Organization No. 173, Protection of Workers’ Claims (Employer’s Insolvency) Convention, and Article 4 of Directive 2008/94/EC of the European Parliament and of the Council on the protection of employees in the event of the insolvency of their employer.
The Constitutional Court indicated that the contested norms, insofar as they relate to persons whose employer has been recognised as insolvent until the date of the coming into force of the contested norms, were recognised as non-conforming to Section 1 of the Constitution of the Republic of Latvia and invalid from the time of adopting them. Taking into account the conclusions of the judgment of the Constitutional Court, amendments to the Law On Protection of Employees in Case of Insolvency of Employer were drawn up, providing for that the application of the limits incorporated in Paragraphs 6 and 7 of Transitional Provisions of the Law On Protection of Employees in Case of Insolvency of Employer does not depend on the time when the administrator of insolvency has filed a submission to the Insolvency Administrator regarding satisfaction of claims of employees, but on the time when the insolvency proceedings of the employer have been announced.
The judgment of the Constitutional Court is appended in Annex of the report.
4. On significant deficiencies in application of the provisions of the Convention.
The guarantee institution has not received proposals or complaints from representatives of employees or employers as regards forms and methods, which have been introduced in practice and are oriented towards the implementation of the provisions included in the Convention.
5. Statistics requested by the Committee regarding operation and financing of the employee claim guarantee fund:
Table 1
Revenue, Expenditure, Balance of the Employee Claim Guarantee Fund and the Amount of the State Fee of Business Risk for the Time Period from 2003 to 2011
	Year
	Revenue
	Expenditure
	Balance
	Amount of the fee

	2003
	4 068 209
	246 875
	3 821 334
	LVL 0.75

	2004
	1 737 314
	1 238 203
	4 320 445
	LVL 0.35

	2005
	1 360 095
	781 346
	4 899 194
	LVL 0.35

	2006
	367 498
	1 349 223
	3 917 469
	LVL 0.25

	2007
	268 405
	575 196
	3 610 678
	LVL 0.25

	2008
	486 124
	1 300 124
	2 796 678
	LVL 0.25

	2009
	868 917
	1 922 913
	1 742 682
	LVL 0.25

	2010
	1 589 095
	2 882 093
	449 684
	LVL 0.25

	2011
	1 648 382
	1 659 095
	438 972
	LVL 0.25


Table 2
Actual Expenditure of the Employee Claim Guarantee Fund, Number of Undertakings and Employees Satisfied from the Employee Claim Guarantee Fund from 2008 to 2011
	Year
	Actual expenditure
	Number of satisfied employees
	Average sum for one employee
	Number of undertakings
	Claims rejected

	
	
	
	
	
	Number of undertakings
	Number of employees

	2006
	1 349 223
	2598
	519
	95
	-
	-

	2007
	575 196
	928
	620
	60
	-
	-

	2008
	1 300 124
	1 029
	1 263
	82
	-
	-

	2009
	1 922 913
	2 015
	954
	138
	19
	36

	2010
	2 882 093
	5 398
	534
	340
	28
	117

	2011
	1 659 095
	3 870
	429
	303
	14
	20


• Statistical information or other type of information and notifications required by the Convention.
As statistical information regarding the number of such claim type is not available, we indicate statistical data* regarding the number of claims adjudicated from 2007 to 2011 in the first instance and in the appeal instance regarding recovery of work remuneration and other labour disputes in total.
Review of Work Cases in the First Instance in Courts of Latvia in 2007
	Number of cases received in the period
	Number of cases completed in the period
	Case adjudicated with a judgment
	Including claim/application satisfied
	Case closed
	Case left unadjudicated
	Case transferred according to jurisdiction
	Joined case

	425
	448
	256
	70
	165
	17
	4
	6


Review of Work Cases in the First Instance in Courts of Latvia in 2008
	Number of cases received in the period
	Number of cases completed in the period
	Case adjudicated with a judgment
	Including claim/application satisfied
	Case closed
	Case left unadjudicated
	Case transferred according to jurisdiction
	Joined case

	819
	571
	414
	177
	115
	17
	3
	22


Review of Work Cases in the First Instance in Courts of Latvia in 2009
	Number of cases received in the period
	Number of cases completed in the period
	Case adjudicated with a judgment
	Including claim/application satisfied
	Case closed
	Case left unadjudicated
	Case transferred according to jurisdiction
	Joined case

	1851
	1257
	864
	382
	296
	16
	19
	62


Review of Work Cases in the First Instance in Courts of Latvia in 2010
	Number of cases received in the period
	Number of cases completed in the period
	Case adjudicated with a judgment
	Including claim/application satisfied
	Case closed
	Case left unadjudicated
	Case transferred according to jurisdiction
	Joined case

	1370
	1427
	975
	442
	321
	34
	12
	85


Review of Work Cases in the First Instance in Courts of Latvia in 2011
	Number of cases received in the period
	Number of cases completed in the period
	Case adjudicated with a judgment
	Including claim/application satisfied
	Case closed
	Case left unadjudicated
	Case transferred according to jurisdiction
	Joined case

	813
	965
	644
	244
	250
	52
	3
	16


Review of Work Cases in the Appeal Instance in Courts of Latvia in 2007
	Number of cases received in the reference period
	Number of cases completed and number of ancillary complaints adjudicated
	Treatment of the first instance judgment
	Case
	Ancillary complaints adjudicated (without indicating the result of adjudication)

	
	
	Analogous judgment rendered
	Adverse judgment rendered
	New, partially amended judgement rendered
	Set aside, case sent for adjudication anew
	Closed
	Transferred according to jurisdiction
	Left without adjudication
	Initiation of case refused
	

	200
	190
	89
	30
	20
	0
	16
	1
	0
	5
	29


Review of Work Cases in the Appeal Instance in Courts of Latvia in 2008
	Number of cases received in the reference period
	Number of cases completed and number of ancillary complaints adjudicated
	Treatment of the first instance judgment
	Case
	Ancillary complaints adjudicated (without indicating the result of adjudication)

	
	
	Analogous judgment rendered
	Adverse judgment rendered
	New, partially amended judgement rendered
	Set aside, case sent for adjudication anew
	Closed
	Transferred according to jurisdiction
	Left without adjudication
	Initiation of case refused
	

	199
	202
	104
	18
	26
	0
	17
	0
	2
	0
	35


Review of Work Cases in the Appeal Instance in Courts of Latvia in 2009
	Number of cases received in the reference period
	Number of cases completed and number of ancillary complaints adjudicated
	Treatment of the first instance judgment
	Case
	Ancillary complaints adjudicated (without indicating the result of adjudication)

	
	
	Analogous judgment rendered
	Adverse judgment rendered
	New, partially amended judgement rendered
	Set aside, case sent for adjudication anew
	Closed
	Transferred according to jurisdiction
	Left without adjudication
	Initiation of case refused
	

	361
	308
	129
	37
	37
	2
	37
	1
	0
	11
	54


Review of Work Cases in the Appeal Instance in Courts of Latvia in 2010
	Number of cases received in the reference period
	Number of cases completed and number of ancillary complaints adjudicated
	Treatment of the first instance judgment
	Case
	Ancillary complaints adjudicated (without indicating the result of adjudication)

	
	
	Analogous judgment rendered
	Adverse judgment rendered
	New, partially amended judgement rendered
	Set aside, case sent for adjudication anew
	Closed
	Transferred according to jurisdiction
	Left without adjudication
	Initiation of case refused
	

	493
	484
	225
	67
	53
	12
	46
	0
	1
	12
	67


Review of Work Cases in the Appeal Instance in Courts of Latvia in 2011
	Number of cases received in the reference period
	Number of cases completed and number of ancillary complaints adjudicated
	Treatment of the first instance judgment
	Case
	Ancillary complaints adjudicated (without indicating the result of adjudication)

	
	
	Analogous judgment rendered
	Adverse judgment rendered
	New, partially amended judgement rendered
	Set aside, case sent for adjudication anew
	Closed
	Transferred according to jurisdiction
	Left without adjudication
	Initiation of case refused
	

	419
	442
	197
	64
	44
	3
	57
	0
	0
	14
	63


* Data source: Court Information System
• Note regarding organisations of employers and employees, which have been sent copies of the simplified report.
In accordance with Article 23, Part two of the Constitution of the ILO copies of this report have been sent to:
1) the Free Trade Union Confederation of Latvia; and
2) the Employers’ Confederation of Latvia.
Appended:

Insolvency Law (came into force from 1 November 2010).
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