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Introduction
This work is a compilation of the court practice of the Senate in cases related to individual labour disputes. The compilation includes cases reviewed by the Senate during the time period from 2005 to 2010 (inclusive). This is the second compilation of the court practice, which has been performed since the coming into force of the Labour Law
 on 1 June 2002; the first compilation was performed already in 2004
.
The compilation includes mainly the findings of the Senate on the interpretation and application of the legal norms regulating employment legal relationships, quoting the reasoned part of the relevant judgments (in italics); references to the factual circumstances of cases are provided only where it is necessary for better account of the relevant findings. 

This material mainly includes new findings, as well as findings, which especially confirm or, on the contrary, change the findings included in the compilation of the court practice of 2004, however, the first compilation of the court practice remains current in the remaining part. 

The structure of the compilation has been formed, initially considering the main issues of each norm, which are related to the grounds and the procedures for termination of employment legal relationships. Then such institutes of labour law as the probation period, restrictions of competition after termination of employment legal relationships, work remuneration, etc. are considered individually. 

The purpose of the compilation is to promote the formation of uniform court practice and to prevent taking of different adjudications in similar cases. The findings of the Senate included in the compilation may serve as an additional source of rights, distinguishing individual labour disputes. Concurrently, as regards to references to court judgments in other cases, the statement of the Senate should be taken into account that a court judgment in another case cannot be a constant basis for the settlement of a dispute, but should be used as a secondary source of rights in argumentation of the judgment as regards the application of a specific legal norm. Moreover, a reference to a specific case as the court practice is not permissible, without disclosing the arguments brought forward in the preceding court judgment and without indicating the way in which the particular case is related to the conditions existing in the preceding case, which allow to draw a conclusion regarding an appropriate settlement of the dispute in the case reviewed.

1. Legal Grounds for Termination of an Employment Contract
Termination of an employment contract is allowed only in the cases and according to the procedures specified in the law. The most common way of terminating an employment contract, which is reviewed in accordance with court procedures, is a notice of termination by the employer.
Application of Section 101, Paragraph one, Clause 1 of the Labour Law
Section 101, Paragraph one, Clause 1 of the Labour Law provides for the right of an employer to give a notice of termination of an employment contract if an employee has without justified cause significantly violated the employment contract or the specified working procedures.
The Senate has indicated that the referred to legal norm is applicable if the employee has without justified cause violated the employment contract or the specified working procedures and if this violation is substantial, not formal. The Judicial Board of Civil Cases established that the plaintiff had violated the specified working procedures because he had not been at the workplace during all working hours on 17 March, 9 April, 14 April, 15 April, 29 April and 3 June 2008. However, in evaluating these violations, the court adjudicated that they had been committed due to personal, justifying causes (for example, visits to the kindergarten and bank) and they are not essential, moreover, the employer had been aware of the referred to circumstances because they had been indicated in the relevant working time record sheets. The circumstances established by the court of appeal exclude the application of Section 101, Paragraph one, Clause 1 of the Labour Law.
 
Concurrently the Senate has acknowledged that the court evaluates whether the violation is substantial or not. However, in order for a violation to be recognised as substantial, the employer must be able to prove that the disregard of the regulations of the contract or specified working procedures has caused or, upon coinciding of other conditions, might have caused losses to the undertaking or affected the normal work process, or also has caused or might have caused other negative consequences (see Gailums, I. Darba likums. Komentāri. Tiesu prakse. 3.grāmata. Rīga, 2004, pp. 22.-23).

Also in another case the Senate has indicated that Section 101, Paragraph one, Clause 1 of the Labour Law provides for establishment of: in the first place – a violation committed without justified cause and, in the second place, substantiality thereof. In turn, the evaluation of the substantiality of the violation is related to that specified in Section 101, Paragraph two of the Labour Law that when deciding on the possible termination of the employment contract, the employer has a duty to evaluate the seriousness of the violation committed, the circumstances in which it has been committed [..]

In this case the employee had been fired because of the violation of the working procedure regulations, which, inter alia, provided that the situations when an employee refuses to acknowledge with a signature that he or she has become acquainted with, or violates or does not fulfil the documents binding to the employee, specified and approved in the organisation, are also necessarily, but not exclusively deemed violations. The employee was presented with the relevant provisions, however, she signed them with a note “Do not agree”. As the court of appeal had adjudged the dismissal as justified, the Senate repealed the judgment and transferred the case for re-adjudication, pointing to the necessity to evaluate the substantiality of the potential violation as well.

In relation to the notion “working procedures” used in Section 101, Paragraph one, Clause 1 of the Labour Law, the Senate has expressed an opinion regarding interpretation of this notion and has indicated that the working procedures in an undertaking, apart from collective agreements, working procedure regulations, employment contract and orders, are also regulated by job descriptions, internal instructions, different by-laws and other acts issued by the management of the undertaking. Therefore, the concept “working procedure and contractual regulations” incorporate not only individual documents of the employer with such titles, but also the regulatory enactments regulating work duties of representatives of individual professions.

Application of Section 101, Paragraph one, Clause 2 of the Labour Law
According to Section 101, Paragraph one, Clause 2 of the Labour Law an employer has the right to give a notice of termination of an employment contract if the employee, when performing work, has acted illegally and therefore has lost the trust of the employer. 

In relation to Section 101, Paragraph one, Clause 2 of the Labour Law the Senate has expressed an opinion that the dismissal of an employee requires the following preconditions: 1) establishment of illegal action of the employee, 2) illegal action has been committed during fulfilment of work duties, 3) such employment contract has been entered into, in which the trust of the employer is important and essential, 4) the violation forms the grounds for losing the trust of the employer. (..). In order to clarify the content and meaning of the notion “has acted illegally” incorporated in Section 101, Paragraph one, Clause 2 of the Labour Law, the general provisions for the evaluation of actions of an employee incorporated in other norms of this Law should be taken into account. Section 50, Paragraph one of the Labour Law prescribes that an employee has a duty to perform work with such care as, in conformity with the nature of the work and requisite competence and suitability of the employee for the performance of such work, would be reasonable to expect from him or her, and Paragraph two prescribes that an employee when performing work has a duty to treat the property of the employer with due care. In turn, Section 86, Paragraph one of the this Law provides that in cases if an employee does not perform work without justified cause or performs it improperly, or due to other illegal or culpable action has caused losses to the employer, the employee has a duty to compensate the losses caused to the employer. Thus, it arises from the referred to legal norms that the action of an employee is deemed illegal not only in the case of violation of some specific regulatory enactment, but also if he or she, without exercising the necessary care, does not fulfil his or her work duties at all or fulfils them improperly, such work duties being specified in the employment contract and in other acts of the employer, which are binding to him or her. The Senate provided such interpretation of Section 101, Paragraph one, Clause 2 of the Labour Law regarding the application of this norm in the judgment of 20 October 2004 in the case SKC-570 (Compilation of the court practice “On the Application of the Law in Settling Such Disputes in Court, which are Related to the Termination of or Amendments to Employment Contracts”. The Supreme Court, December 2004, Paragraph 1.1).

In another case the Senate has acknowledged: the indication in the norm “if the employee, when performing work” clearly states that an employee may be dismissed on these grounds if he or she, when performing work duties specified in the employment contract entered into with a specific employer, has acted illegally. It has also been acknowledged in the legal literature: “Dismissal of an employee for illegal action, which has been followed by the loss of the trust of the employer, is permissible only if the illegal action has taken place while the employee had been fulfilling the duties imposed by the contract (see Gailums, Ingus. Darba likums Komentāri. Tiesu prakse C(100.-129.pants) un D daļa. 3.grāmata. Rīga, 2004, p. 25)”. Therefore, a notice of termination of an employment contract cannot be given due to violations committed while fulfilling work duties with another employer according to another employment contract, although both employers are operating in the same sector, moreover, taking into account that the first employment contract has been terminated and, upon performing reorganisation, has not been transferred to the defendant.

In turn, in relation to the loss of the trust as mandatory precondition for the application of the grounds of the relevant notice of termination, the Senate has acknowledged that in settling such disputes in courts, which are related to the notice of termination by the employer on the basis of Section 101, Paragraph one, Clause 2 of the Labour Law, it is important to establish not only the illegal action of the employee, but also that such illegal action is sufficient grounds for the loss of the trust of the employer. Both the criteria generally accepted by the society on illegal action and the impact of the relevant violation on the particular employment legal relationships, the relevant work environment (work collective), the impact on the reputation of the employer are applicable to the evaluation of the loss of the trust. The performance of such evaluations according to Section 101, Paragraph two of the Labour Law undoubtedly is within the competence of the employer. The invalidation of the notice of termination by the employer is possible only upon establishment of an obvious non-conformity of activities of the employer in terminating employment legal relationships with the seriousness of the action of the employee.
 
Concurrently in a specific case the Senate has also concluded that in drawing one’s own conclusions regarding the violation committed from the point of view of the public danger, but not evaluating the lawfulness/unlawfulness of the action of the employee in the field of the employer-employee relationship, the court has stepped out from the composition of the legal norm specified in Section 101, Paragraph one, Clause 2 of the Labour Law. The issue regarding the public danger of the violation does not fall within the range of the issues to be clarified by the court in order to consider the validity of the notice of termination according to Section 101, Paragraph one, Clause 2 of the Labour Law.

The Senate has acknowledged that the notice of termination on the basis of Section 101, Paragraph one, Clause 2 of the Labour Law was permissible in the case where the employee had not observed the order of the employer, by which working hours had been specified, she had repeatedly sold alcoholic beverages outside the working hours, violating Section 6, Paragraph one, Clause 5 of the Handling of Alcoholic Beverages Law.
 
Similarly in the case when the employee had committed violations in the calculation and collection of building fees, in the control of building permits and construction and in the acceptance of buildings for putting into service, violating external regulatory enactments and causing harm to the interests and reputation of the employer for a continuous period of time, thus losing the trust of the employer, such violations conformed to the grounds of the notice of termination referred to in Section 101, Paragraph one, Clause 2 of the Labour Law.

Application of Section 101, Paragraph one, Clause 2 of the Labour Law has been recognised as correct also in the case where the employee – a teacher – had not taken into account previously expressed reprimands and had been intolerant towards pupils, and his work methods had indications of emotional violence and children had suffered therefrom.

Application of Section 101, Paragraph one, Clause 3 of the Labour Law
Section 101, Paragraph one, Clause 3 of the Labour Law specifies, as one of the grounds for the notice of termination by the employer, the case when the employee, when performing work, has acted contrary to moral principles and such action is incompatible with the continuation of employment legal relationships. In order to give a notice of termination of an employment contract on the basis of this norm of the Labour Law, several preconditions must exist, namely, an action of the employee, which is contrary to moral principles, the incompatibility of such action with the continuation of employment legal relationships, as well as such action of the employee must be related to the work performed by the employee. The last precondition applies not only to cases when the employee performs work during the working hours specified to him or her, but may also apply to situations when the employee performs work-related duties after the working hours specified to him or her. 

In relation to the grounds for the notice of termination referred to in Section 101, Paragraph one, Clause 3 of the Labour Law the Senate has expressed an opinion that the justification of the notice of termination may be such action of an employee, which is related to the fulfilment of work duties, moreover, the employer should substantiate that the particular action of the employee forbids continuation of employment legal relationships. As the legislator has not provided the definition of “moral principles”, this notion has been recognised as general clause due to the especially qualified uncertainty level, the content of which is formed by the variable system of public values and the specification of which should be performed by the court practice. It has been recognised in the contemporary court practice and jurisprudence that the notion of moral principles has not only social, but also legal nature, i.e., it is formed not only by the generally accepted moral norms that determine the regulations of mutual behaviour, which are recognised by the public or any part thereof as necessary to be observed, but also by legal and ethical principles and values incorporated in positive law, inter alia, in constitutions of states (cf. Slicāne, E.. Labi tikumi un to nozīme darījumu tiesiskajās attiecībās. Jurista vārds, 2005, No. 14). Thus the notion “moral principles” is a general clause, the filling of which with a content has been left in the hands of the persons applying the law.
 
According to the Senate, in the particular case the Judicial Board of Civil Cases had justifiably qualified the situation when the employee at an event organised and paid by the employer, in conducting negotiations with clients, which were of importance to the undertaking, had been intoxicated to such level, which disgraced the plaintiff himself, as well as caused significant damage to the reputation of the employer, moreover, the behaviour of the employee had endangered the health and life of peers, as an action, which is contrary to moral principles within the meaning of Section 101, Paragraph one, Clause 3 of the Labour Law. Such action is incompatible with the continuation of employment legal relationships because the employer cannot be certain that the employee, when fulfilling work duties, will henceforth act in accordance with the ethical and moral norms generally accepted by the public. When fulfilling work duties at an event of clients paid by the employer, the employee represents the employer. 

Application of Section 101, Paragraph one, Clause 6 of the Labour Law
Section 101, Paragraph one, Clause 6 of the Labour Law provides as the grounds for a notice of termination of an employment contract the condition that the employee lacks adequate occupational competence for performance of the contracted work. Within the context of these grounds for a notice of termination the Senate confirmed the finding of the Judicial Board of Civil Cases, recognising that the order of the employer regarding termination of employment relations had been lawful because the non-conformity of the employee with the qualification criteria (education) specified in the Law for the fulfilment of the position occupied is rated as insufficient occupational competence.

Application of Section 101, Paragraph one, Clause 9 of the Labour Law
The Senate has not changed its position in relation to the application of Section 101, Paragraph one, Clause 9 of the Labour Law. The “number of employees is being reduced” provided for in the referred to legal norm is a general clause, the content of which should be determined in accordance with Section 104, Paragraph one of the Labour Law, i.e., such notice of termination is not related to the conduct of an employee or his or her abilities, but is adequately substantiated on the basis of the performance of urgent economic, organisational, technological or similar measures in the undertaking. The task of the court is to ascertain whether economic, organisational, technological or similar measures have been performed in the undertaking, due to which the employer has not objective means of retaining the previous employment provisions or working conditions for the employee.
Reduction in the number of employees need not always be related to the reduction of the actual number of employees in the undertaking. For example, the Senate adjudged: in establishing that the position of the chief of the Administrative Supervision Department has been liquidated and the employee has not agreed to accept the position of the chief inspector, the judgment of the court of appeal conforms to Section 101, Paragraph one, Clause 9 of the Labour Law. The Senate also adjudged as unsubstantiated the indication of the employee that the employer has not proved the reduction in the number of employees. The court established that the position of the chief of the Administrative Supervision Department has been liquidated. Due to the liquidation of the position the employment contract should be terminated in accordance with Section 101, Paragraph one, Clause 9 of the Labour Law.
 
Similarly, the Senate has indicated repeatedly that the verification of the necessity and usefulness of the performance of economic, organisational, technological or similar measures in an undertaking does not fall within the competence of the court: The employee has been issued a notice of termination of the employment contract signed by the manager, in which it has been indicated that his position is being liquidated due to organisational and economic reasons because the work of the environmental management specialist is performed by both the Nature and Environmental Protection Commission and regional environmental boards. The court of appeal established that measures of such nature have been performed in the institution of the employer and it is not objectively possible to retain the previous working conditions for the employee. The competence of the court does not include the evaluation of the necessity and usefulness of the performance of the referred to measures because the settlement of such issues falls within the competence of the employer.

Application of Section 101, Paragraph five of the Labour Law
Section 101, Paragraph five of the Labour Law provides for an exception for the termination of employment legal relationships, which is different from other grounds for the notice of termination of the employer. Paragraph five of this Section provides that, on an exceptional basis, an employer has the right within a one-month period to bring an action for termination of employment legal relationships in court in cases not referred to in Paragraph one of this Section if he or she has good cause. Any condition which does not allow the continuation of employment legal relationships on the basis of considerations of morality and fairness shall be regarded as such cause. Moreover, the issue whether there is good cause shall be settled by court at its discretion. In such case employment legal relationships are terminated not upon the basis of the notice of termination by the employer, which is possible only in the cases referred to in Section 101, Paragraph one of the Labour Law, but employment legal relationships are terminated by a court judgment.
The establishment of plagiarism in the development of a study paper and Master’s thesis for the teaching staff, which is acquiring additional education outside working hours, may be deemed one of examples of good cause. In this relation the Senate has adjudged that morals are qualities of a person, which are characteristic to him or her as an individual and manifest not only at work, but in behaviour at large. However, considerations of morality are very important in employment legal relationships, and it is confirmed by inclusion of the relevant norms both in Section 2193 of the Civil Law and Section 101, Paragraph five of the Labour Law. Plagiarism, also called literary theft, is a socially dangerous and enormous violation of copyrights, which attests to the lack of morality of the committer thereof, as it has been qualified by two court instances, which have been granted the right by the State to evaluate morality and fairness in relationships of persons.

In another case the Senate has adjudged: by bringing an action regarding termination of employment legal relationships with the defendant the plaintiff has deemed that the action of the defendant, when using a fuel card of the municipality police in order to refill fuel in the vehicle belonging to him, is not compatible with the fulfilment of official duties of the defendant. In evaluating the proofs and arguments submitted by the plaintiff and the explanation of the defendant, the court of appeal adjudged that there are grounds for termination of employment legal relationships because the defendant, moreover, had not been completely aware of the consequences of his action. Taking into account the conditions established in the case, the Senate agrees with the court evaluation regarding incompatibility of the action of the defendant with the position of the deputy head of the security guard administration of the municipality policy held by him. The duty of the defendant as a citizen is to observe the requirements of regulatory enactments and moral norms both at work and outside work, moreover, he as a deputy head of the security guard administration has a duty of setting a positive example to employees holding a lower position in relation to the office.

The Senate has also indicated that in order to terminate employment legal relationships according to Section 101, Paragraph five of the Labour Law, from the point of view of the Senate, existence of completely independent grounds is required, which cannot be related to the cases indicated in Paragraph one of the Section.
 It means that in case if an employee has committed violation conforming to any of the cases specified in Section 101, Paragraph one, Clauses 1-5 of the Labour Law, the employer must give a notice of termination the employment contract, observing all the provisions applicable to the procedure of the notice of termination.
Concurrently it should be noted that the violations listed in Section 101, Paragraph one, Clauses 1-5 of the Labour Law are related to an action of the employee, when fulfilling work duties, therefore, in cases when the employee has committed violation outside fulfilment of work duties, however, such violation is not compatible with continuation of employment legal relationships, the employer is entitled to bring an action to court regarding termination of the employment contract in accordance with Section 101, Paragraph five of the Labour Law, observing also the time period of one month for bringing of such action. The court establishes and confirms the existence of good cause. 

Application of Section 114 of the Labour Law
Section 114 of the Labour Law provides for termination of an employment contract by mutual agreement of the parties in writing. As regards the legal status of the agreement of the parties and the operation thereof in time, the Senate has adjudged that the entering into an agreement regarding termination of employment legal relationships according to Section 114 of the Labour Law with a specific date cannot be deemed re-entering into the employment contract for a definite period of time, and this does not provide the court with the grounds for application of Section 45, Paragraph four of the Labour Law [in this instance the court of appeal applied Section 45, Paragraph four of the Labour Law, deeming that, upon termination of the period of time for which the employment contract had been entered into, none of the parties had requested termination of the employment contract and employment legal relationships are actually continuing, the employment contract is deemed as entered into for an indefinite period of time – editor’s note]. The agreement provided for in Section 114 of the Labour Law is completely independent grounds for the termination of employment legal relationships, and it is not correct to link the date of termination of employment legal relationships indicated in such document with the occurrence of another grounds for employment legal relationships (as it had been mistakenly deemed by the court of appeal). The will expressed by the employee and the employer is a force establishing legal consequences and, upon termination of an employment contract on the basis of a written agreement, an additional order of the employer regarding termination of legal employment relationships is not necessary. Upon termination of legal employment relationships according to Section 114 of the Labour Law, temporary incapacity has not been adjudged as an obstacle for termination of legal employment relationships.
 
It means that the restrictions and prohibitions specified in Section 109 of the Labour Law are not applicable to the termination of the employment contract according to the procedures specified in Section 114, however, it is applicable to the same extent to the time of entering into such agreement and the time (date) of actual termination of employment legal relationships specified by such agreement.
Application of Section 98 of the Labour Law
The matter on the notice of termination of an employment contract in relation to the amendments offered thereto is still topical in the court practice. In the compilation of the court practice of 2004 Section 98, Paragraph one of the Labour Law had been recognised as independent grounds for the notice of termination of an employment contract, indicating that, upon offering amendments to the employment contract to an employee, it is not necessary to indicate any of the grounds for the notice of termination by the employer specified in Section 101 of the Labour Law. Concurrently it was indicated that the courts, upon reviewing the notice of termination by the employer according to the procedures specified in Section 98, must evaluate not only the lawfulness of the amendments offered, but also verify the lawfulness of the notice of termination itself, i.e., the conditions which were the basis for the notice of termination. Concurrently simultaneous application of Sections 98 and 101 of the Labour Law was not excluded.
 
Taking into account that amendments were made to Section 98 of the Labour Law with the Law “Amendments to the Labour Law” of 13 October 2005, providing for direct link with Section 101 of the Labour Law, the opinion expressed in the previous compilation of the court practice on Section 98 of the Labour Law as independent grounds for the notice of termination of an employment contract has receded into the background. 

Henceforth, the Senate has indicated that Section 98 of the Labour Law regulates the procedures, by which the employer, on the basis of provisions of Section 101, may give a notice of termination of an employment contract, concurrently offering the employee to continue employment legal relationships according to the amended provisions of the employment contract. The entering into effect of such notice of termination is restricted by a condition, the setting in of which depends solely on the will of the employee, i.e., whether the employee agrees or does not agree to the proposal of the employer. In case when the employee does not agree to continue employment legal relationships according to the amended provisions of the employment contract, the notice of termination by the employer enters into effect and, as a result, employment legal relationships are terminated.

In another case the Senate, confirming such position, has indicated that the court of appeal has incorrectly applied Section 98, Paragraph one of the Labour Law, ignoring the direct indication included therein that the employer has the right in accordance with the provisions of Section 101, Paragraph one of this Law, not later than one month in advance, to give written notice of termination of an employment contract on condition that employment legal relationships will be terminated if the employee does not agree to continue such relationships in conformity with amendments to the employment contract proposed by the employer. The court has also not taken into account the amendments of 13 October 2005 to Section 98, Paragraph one of the Labour Law, which have been in force since 16 November 2005 and which strictly determine that a notice of termination of an employment contract is to be linked with the provisions of Section 101, Paragraph one of the Labour Law and Section 98 of this Law cannot be independent grounds for termination of the employment contract.

In addition the issue on the time periods for bringing an action is also important in relation to the application of Section 98 of the Labour Law. According to Section 98, Paragraph four of the Labour Law, if an employee considers that a notice of termination of an employment contract in compliance with Paragraph one of Section 98 has no legal basis, he or she has the right to bring an action to court regarding the invalidation of such notice, observing the provisions of Sections 122 and 123 of the Labour Law. It means that the time period of one month commences its course from the day when the employee has received a notice of termination and not from the day when employment legal relationships have actually ended and the employee has been dismissed. The Senate also deems unjustified the indication in the cassation appeal that the time period for bringing an action should be calculated from 30 November 2006 [when employment legal relationships were terminated – editor’s note]. Such opinion is based on an incorrect assumption that, if Section 98 is applied concurrently to Paragraph one of Section 101, the employee may bring an action within one month from the day of termination of employment legal relationships. It is incorrect because, also in case when Section 98 is applied, the notice of termination and the presentation thereof to the employee is the primary and main event. The offered amendments would still be a subordinate and secondary act regardless of whether the employee receives both documents concurrently (cf. Gailums, I. Darba likums. Komentāri. Tiesu prakse. 3.grāmata. Rīga: Gailuma juridiskā biznesa biroja izdevniecība, 2004, p. 50).

2. Procedures for Termination of an Employment Contract
Termination of an employment contract is provided for not only in special cases specified in the Law, but also observing specific procedures for termination of an employment contract, in turn, non-observation of such specific procedures may be the grounds for the declaration of the termination of the employment contract as unlawful and the reinstatement of the employee.
Grounds for the Declaration of the Notice of Termination by the Employer Invalid 
In accordance with Section 124, Paragraph one of the Labour Law a notice of termination by an employer shall be declared invalid if it has no legal basis or the procedures prescribed for termination of an employment contract have been violated. There have frequently been cases in the court practice when the notice of termination by the employer has legal basis, but the employer has not observed some of the requirements prescribed by the law in relation to the procedures for termination of the employment contract. The Senate has adjudged that non-observation or violation of the procedures for notice of termination may be the grounds for the invalidation of the notice of termination by the employer, however, not each non-fulfilment or non-observation of the duty of the employer per se results in the abovementioned legal consequences.

For example, in reviewing the judgment of the court of appeal where the court had qualified the non-observation of the time period of 10 days for the notice of termination, provided that the notice of termination has had legal basis, as the violation of the procedures for termination of an employment contract, which according to the provisions of Section 124, Paragraph one of the Labour Law is independent grounds for the invalidation of the notice of termination, the Senate indicated that such conclusion of the court cannot be recognised as correct because it is based on a formal (literal) interpretation of the norm included in Section 124, Paragraph one of the Labour Law. Upon ascertaining the content and purpose of the abovementioned legal norm, the findings expressed in the case law should be taken into account (Section 5, Paragraph six of the Civil Procedure Law). In interpreting Section 219 of the Labour Law Code (if an employee has been dismissed without legal basis or dismissed, violating the procedures prescribed for dismissal, or has been unlawfully transferred to another work, the institution reviewing the work dispute shall reinstate him or her in the previous work), which in its content conforms to the norm of Section 124, Paragraph one of the Labour Law currently in force, the Senate has concluded in the judgment in the case No. 547 of 1 September 1999 that not each violation of the procedures for termination of an employment contract may be the grounds for reinstatement of an employee in the previous work and in case of a dispute the court may amend the date of dismissal, thus preventing the infringement of the rights of the plaintiff. The opinion on the possibility of amending the date of dismissal if the time period for delivery of prior warning to the employee regarding dismissal, which may be equalled to the time period for the notice of termination of the employer, has not been observed, has also been included in the judgment of the Senate in the case No. SKC-480 of 15 October 2000. It follows that if the notice of termination by the employer has been declared lawful, however, a violation of the procedures for giving the notice of termination has been established, as it is in the particular case when the defendant had made a mistake in determining the date of termination of employment relations, there is no reason to assume that such violation, which basically is formal by its nature, results in the consequences provided for in Section 124, Paragraph one and Section 126, Paragraph one (the duty to disburse compensation for forced absence from work) of the Labour Law. The most important is that the prevention of the infringement of the rights of the employee – the violation of the time period for the notice of termination by the employer counts as such – is achieved by amending the date of termination of employment relations by a judgment and concurrently collecting an adequate compensation (average earnings) for the time period, during which the plaintiff had had the right to continue working. Contrary to the conclusions of the judgment of the court of appeal, there are no grounds for evaluation of the abovementioned interpretation of Section 124, Paragraph one of the Labour Law as a search for a solution for the defence of the rights of the employer.

The issue whether intentional non-observation of the time period for the notice of termination, i.e., violation of the procedures for termination, could be sufficient grounds for invalidation of a notice of termination, which has legal basis per se, is up to debate. If the court adjudges that the violation of the procedures for giving a notice of termination is not substantial so that it could be declared as the grounds for reinstatement of the plaintiff, it should, however, ensure fair adjudication of the case and prevention of infringement of the rights of the employee. If the employer, upon substantiated giving a notice of termination of an employment contract, has not observed the time period for the notice of termination, he or she undoubtedly affects the rights of the employee as the employee does not perform work and does not receive work remuneration for a specific period of time. In such cases as well the courts, upon ensuring the prevention of the infringed rights of the employee, should, by a court judgment, collect an appropriate compensation from the defendant for the time period, in which the employee had the right to continue working.

The Senate has repeatedly confirmed that not requesting an explanation before giving the notice of termination of the employment contract per se is not to be deemed such violation, due to which the notice of termination should be declared invalid, and has adjudged that the purpose of the legal norm included in Section 101, Paragraph two of the Labour Law, first and foremost, is to provide the employee with an opportunity to explain and clarify his or her actions in writing. I.e., to provide the employee with an opportunity to defend himself or herself against the reproaches put forward. In turn, the employer, after getting acquainted with the explanation, has an opportunity to evaluate whether the violation could really serve as the grounds for the notice of termination of the employment contract. Thus, the explanation is one of the means for the clarification of the actual circumstances of the matter, the gravity of the violation and the guilt. The court of appeal, on the basis of the evaluation of the established factual circumstances, has adjudged that the violations committed by the plaintiff, i.e., selling of alcoholic beverages during the hours prohibited by the law, have been proved, and also the plaintiff has not indicated in her claim application any arguments for her defence against the reproaches put forward. In observing the aforementioned, the Senate deems that not requesting an explanation from the plaintiff before the notice of termination of the employment contract per se cannot be the grounds for the adjudgment that the employer has violated the procedures for giving the notice of termination of the employment contract.

Similarly the Senate has adjudged that also the duty of the employer specified in Section 104, Paragraph two of the Labour Law to notify the State Employment Agency, in case of a reduction in the number of employees, regarding the number and occupations of the employees to be dismissed is not to be deemed the non-fulfilment or non-observation of such duties of the employer, which per se results in legal consequences. The rights of the plaintiff are not infringed by the fact that the State Employment Agency has not been notified regarding dismissal of employees.

Application of Section 102 of the Labour Law
It has been recognised in the compilation of the court practice of 2004 that the circumstances behind the notice of termination need not be directly indicated in the notice of termination by the employer, but may be included in another document, for example, in a statement of official investigation, if a reference thereto has been indicated in the notice of termination or also the court established that the employee has been acquainted with it in writing.
 
The Senate retains the position that the notice of termination of the employment contract and the justification thereof may be included in several documents. In this relation the Senate has indicated that the Judicial Board of Civil Cases has evaluated the orders No. 57-p and 75-z of the employer in the judgment and has adjudged that they cannot be deemed as notice of termination because not all requirements for the form of the notice of termination specified in Section 101 of the Labour Law have been observed. According to the Senate, such conclusion of the court has been drawn, violating the provisions of Section 97 and Section 193, Paragraph five of the Civil Procedure Law because the court had not performed a comprehensive examination of proofs and had not provided an evaluation of all case materials. The submitter of the cassation appeal had justifiably indicated that the will of the employer to terminate employment relations may be expressed both in one individual document and in several documents. Therefore, the court, in evaluating the existence of the notice of termination, must view them all in mutual interconnection. The fact that one of these documents lacks any indication of the notice of termination does not mean that it cannot be included in another document, therefore, the finding that each individual document of several document, in its form, does not conform to the notice of termination does not provide grounds for a conclusion that they all should not be viewed as the notice of termination.

As regards the indication of the circumstances, which are at the basis of the notice of termination, in the notice of termination itself, it has been acknowledged in the compilation of the court practice of 2004 that they should be indicated in the notice of termination to such extent that the courts would be provided with an opportunity to verify the validity of the notice of termination; it is not enough to indicate the legal basis of the notice of termination therein, which has been referred to in any Clause of Section 101, Paragraph one, specific factual circumstances should also be indicated.
 
The Senate has also henceforth deemed justified the conclusion of the court of appeal that the indication “due to reduction in the number of employees in the undertaking (liquidation of staff units) because to economic and organisational reasons” included in the notice of termination of the employment contract is sufficient in order to acknowledge in the relevant situation that it conforms to the requirements of Section 102 of the Labour Law. The submitter of the cassation appeal, upon referring to the compilation of the court practice of 2004 “On the Application of the Law in Settling Such Disputes in Court, which are Related to the Termination of or Amendments to Employment Contracts” (see p. 9 of the compilation), has emphasised that the Supreme Court has adjudged [..] “the circumstances, which are at the basis of the notice of termination” should be indicated to such an extent so that it would be possible to verify the validity of the notice of termination”. The lack of concreteness or the use of generalised formulations legitimises arbitrary actions of the employer. A justification for the necessity to liquidate the position of chef and the urgency of such measure should have been indicated. 
The Senate indicates that the submitter of the cassation appeal had not taken into account the opinion of the Senate presented in page 8 of the referred to compilation in the case, which is very similar to this particular case to be reviewed, i.e., in the case regarding reduction in the number of employees in the Latvian National Opera. The following justification for the notice of termination had been deemed sufficient therein: “changes in the organisation of the artistically managing staff”. Claims regarding the extent of the analysis of the number of employees, the structural composition of the commercial company, as well as the financial condition and possibilities of the company to be indicated in the notice of termination had not been brought forward in the cassation appeal in order to draw a conclusion that the position occupied by the plaintiff should be liquidated. [..] According to the Senate, it had not been necessary to provide a more detailed justification of the notice of termination in the particular case. It is not legally necessary because Section 125 of the Labour Law prescribes that the employer should prove the legal basis for the notice of termination only in case of a dispute.
It has also not been specified in the cassation appeal what kind of proof should have been indicated by the employer in the notice of termination regarding the urgency of reduction in the number of employees, if the employer had already established the necessity for reduction. Indication to reduction in the number of employees allows the employee to have clear understanding of two things; first of all, the notice of termination is not related to the behaviour of the employee or his or her abilities, as it is reflected in Section 104 of the Labour Law; second of all, that different measures for more economical and efficient management should be performed, regarding which the employer is entitled to decide, determining also the time periods for performance thereof. In establishing the need to reduce the number of employees, reduction should be performed without delay, unless measures, which should be performed beforehand, are specifically mentioned in the decision. As evident from the case materials, the issue regarding liquidation of the position of chef had not been solved as urgent issue, but observing gradualness: the decision on general reduction in the number of employees was taken on 6 August 2008, on the particular positions – on 13 August, the order of the director-general – on 12 September, the notice of termination was notified on 19 September, providing an opportunity to seek other work for one month, and the date of dismissal on 18 October.

Application of Section 101, Paragraph three of the Labour Law
According to Section 101, Paragraph three of the Labour Law an employer may give a notice of termination of an employment contract on the basis of the provisions of Section 101, Paragraph one, Clauses 1, 2, 3, 4 or 5 of the Labour Law (circumstances related to the behaviour of the employee) not later than within a one-month period from the date of detecting a violation, excluding the period of temporary incapacity of the employee or the period when he or she has been on leave or has not performed work due to other special reasons, but not later than within a 12-month
 period from the date the violation was committed. 

The Senate, in interpreting the norm of Section 101, Paragraph three of the Labour Law, has indicated that it arises from the referred to legal norm that the right of the employer to give a notice of termination of an employment contract is restricted with a specific time period – one month from the date of detecting the violation. This time period of one month does not include the time during which the employee does not perform work due to justified cause and, therefore, can be extended, taking into account the relevant circumstances. Such justifying circumstances, which may be the basis for extension of the time period, are temporary incapacity, leave, the time when employee undergoes a health examination in a medical treatment institution or donates blood, participates in occupational training or improvement of qualifications, moves to another place of residence, holidays and other cases listed in Section 74, Paragraph one of the Labour Law. However, if six months
 have passed from the date of committing the violation regardless of the date when the violation was detected, the employer is not entitled to give a notice of termination to the employee. The time period when the employee does not perform work due to justified cause is not to be excluded from these six months. Thus, six months are the ultimate time period of limitation, which cannot be extended.
 Taking into account the amendments made to the Labour Law, the referred to finding should be henceforth applicable to a time period of limitation of 12 months.
Therefore, according to the Senate, upon applying Section 101, Paragraph three of the Labour Law, it is important to establish accurately the date when the violation was detected, from which the time period of one month is to be counted, granted to the employer for the use of the rights provided for in Section 101, Paragraph one of the Labour Law. In cases when the violation had been committed only once, the determination of the date of detection thereof is not complicated. However, in cases when the violation had been continuous, another day may also be considered as the day of detection thereof. As the Senate has indicated in the judgment of 28 January 2004 in the case No. SKC-38, the date when the opinion, in which the violation is established, was drawn up should be recognised as the date of detecting the violation. Similar findings have been expressed also in the judgment of the Senate of 7 April 2004 in the case No. SKC-222, in the judgment of 4 October 2006 in the case No. SKC-547, in the judgment of 29 September 2010 in the case No. SKC-203.
 
As regards the deduction of the time period when the employee has not performed work due to justified cause from the time period of one month when the employer may give a notice of termination of the employment contract after the day when the violation was detected, the Senate has acknowledged as correct the indication in the judgment of the court of appeal that according to Section 74, Paragraph one of the Labour Law the suspension of the plaintiff from work for the provision of explanations is not deemed a justifiable reason, due to which the employee does not perform work, therefore, in calculating the time period of one month for giving the notice of termination of the employment contract, the time period when the plaintiff was suspended from work should not be deducted therefrom.
 
Concurrently the Senate has also adjudged that the time period of one month specified in Section 101, Paragraph three of the Labour Law is a preclusive substantive legal time period, therefore, the employer’s right to terminate the employment relations due to the violation detected, without giving a notice of termination of the employment contract within this time period, expires. In turn, giving the notice of termination of the employment contract after expiry of the referred to time period in case of a dispute is the grounds for the invalidation of the notice of termination (Section 124, Paragraph one of the Labour Law).

Similarly to the notice of termination by the employer in relation to the behaviour of the employee, the abovementioned findings are also binding on the application of disciplinary punishments. Section 90 of the Labour Law provides for the right of the employer to give a reproof or issue a reprimand to an employee for violation of specified working procedures or an employment contract, i.e., the right of the employee to impose disciplinary punishment on the employee. 

The Senate has provided an explanation of Section 90, Paragraph three of the Labour Law, recognising that the employer must give a reproof or issue a reprimand within one month from the day when the violation was detected. However, the working days when the employee does not perform work due to justified cause should not be included in this time period. Thus, the referred to time period of one month, taking into account the specific circumstances, may be extended. Such justified causes are annual paid leave, holidays, the time spent in occupational training or improvement of qualifications and other cases listed in Section 74, Paragraph one of the Labour Law. However, if six months
 have passed from the date of committing the violation regardless of the date when the violation was detected, the employer is not entitled to punish the employee. The time period when the employee does not perform work due to justified cause is not to be excluded from these six months. Thus, six months are the ultimate time period of limitation, which cannot be extended. Therefore, the Senate recognises that the court of appeal has correctly interpreted the referred to legal norm and has justifiably not deducted the time period when the plaintiff had been on maternity leave, as well as used child-care leave from the time period of six months.

Application of Section 101, Paragraph four of the Labour Law
A notice of termination of an employment contract due to the reasons referred to in Section 101, Paragraph one, Clause 6, 7, 8 or 9 of the Labour Law is permitted according to Section 101, Paragraph four of the Labour Law if the employer can not employ the employee with his or her consent in other work in the same or another undertaking. 

The Senate has expressed an opinion that there should be an opportunity to offer another job to the employee to be dismissed at the time of giving the notice of termination. At the time of giving the notice of termination on 19 September 2008 the employer did not have such opportunity, therefore, the indication regarding another position, which had become vacant later, for example, the position of a kitchen manager, is unsubstantiated. The Law does not provide for a duty of the employer, after giving of a notice of termination, to notify the dismissed employee regarding each vacancy, which has opened, and, therefore, to withdraw or suspend the notice of termination until the time when the employee takes a decision on the use of the vacancy.
 
In addition the Senate has indicated in relation to the interpretation of Section 101, Paragraph four of the Labour Law: in order to recognise that the procedures prescribed for giving the notice of termination have been violated, which may be the grounds for the invalidation of the notice of termination by the employer, as provided for by Section 124, Paragraph one of the Labour Law, only the circumstances, which had existed until the receipt of the notice of termination, matter. The court of appeal, on the basis of a comprehensive clarification of circumstances related to the termination of employment legal relationships and review of proofs altogether, has concluded that until 6 January 2006 when the plaintiff received a notice of termination of the employment contract the employer did not have an opportunity to offer him another job. Moreover, the court established that the advertisement was placed on the Internet in order to find an employee during the absence of the second saleswoman in relation to her pregnancy and the foreseeable child-care leave and that the position had actually been vacant only on 2 March 2009, i.e., almost two months after the plaintiff had received the notice of termination.
 
In the compilation of the court practice of 2004 Section 101, Paragraph four of the Labour Law has been analysed, inter alia, indicating that there are no grounds to offer job (position), to which an open competition is intended, because the employee to be dismissed is not prohibited to apply for this job (position) in accordance with the competition procedures.
 The Senate, agreeing with the finding in this matter, has developed the interpretation of Section 101, Paragraph four of the Labour Law, i.e., pointing to the differences between an open competition and a job advertisement as such. 

In this relation the Senate has adjudged that according to the definition the term “competition” means a contest, the objective of which to ascertain the best, most capable participants, the best works (Latviešu valodas vārdnīca 30 000 pamatvārdu un to skaidrojumu. R.: Avots, 2006, p. 529). Therefore, a competition is related to drawn up regulations, according to which the commission or the jury evaluates the applicants. However, in the particular case regulations of the competition had not been drawn up. Thus, the court of appeal had correctly interpreted Section 101, Paragraph four of the Labour Law and justifiably adjudged that the defendant had had an opportunity to offer the plaintiff the position of a bus driver, to which an open competition had not been announced.
 Thus, it may be adjudged that the job advertisement per se, if regulations of the competition have not been drawn up, does not release the employer from the duty to offer the job indicated in the advertisement to the employee to be dismissed.
Application of Section 101, Paragraph six of the Labour Law
Section 110, Paragraph one of the Labour Law provides for a prohibition to the employer from giving a notice of termination of an employment contract to an employee – member of a trade union – without prior consent of the relevant trade union, except in cases set out in Section 47, Paragraph one and Section 101, Paragraph one, Clauses 4, 8 and 10 of the Labour Law. In turn, Section 101, Paragraph six of the Labour Law imposes the employer with a duty to ascertain prior to giving a notice of termination of an employment contract whether the employee is a member of a trade union of employees. In addition to the findings expressed in the compilation of the court practice of 2004 it should be pointed to another significant interpretation of the norm of Section 101, Paragraph six and Section 110, Paragraph one of the Labour Law. The Senate has indicated in this relation that the duty imposed by the Law on the employer to ascertain prior to giving a notice of termination of an employment contract whether the employee is a member of a trade union of employees and, if he or she is, to receive a prior consent of the relevant trade union prior to giving the notice of termination, is imperative and unequivocal, therefore, the opinion expressed in the cassation appeal that the Labour Law does not limit the right of the employer to ascertain the belonging of the employee to any trade union concurrently with giving a notice of termination cannot be deemed correct.
 Thus, a request to provide an employee with information regarding belonging to a trade union in the same document, in which the notice of termination is given, not in an individual act, should be perceived as the violation of Section 101, Paragraph six of this Law.
Application of Section 103 of the Labour Law
Section 103, Paragraph one of the Labour Law specifies the minimum time periods for a notice of termination by the employer. The referred to time periods must be observed if longer time periods for a notice of termination have not been specified in a collective agreement or an employment contract. Concurrently the employer in a specific case may also specify a longer time period for giving a notice of termination than provided for in Section 103, Paragraph one of the Labour Law, and it per se will not perceivable as a violation of the procedures for giving a notice of termination of an employment contract as regards the employer.
In this relation the Senate has indicated that the Law prescribes the minimum time periods to be observed by the employer if it gives an employee a notice of termination of an employment contract. In the particular case the time period specified for giving the notice of termination is one month, within the scope of which the employer must continue employment legal relationships with the employee after giving the notice of termination of the employment contract. This norm restricts the employer and provides the employee with the right to work for a while after receipt of the notice of termination of the employment contract in order to, for example, seek new work during the remaining time period. Time periods for giving the notice of termination, which are longer than provided for in the Law, are to be perceived as more favourable to the employee. The employer is entitled to behave favourably towards an employee to be dismissed and, upon its own initiative, to extend [to determine a longer – editor’s note] time period for giving a notice of termination or also to do it upon the request of the employee. If the employer chooses such action, it should be judged as a voluntary deviation of the employer from its rights in favour of the interests of the employee. In no case the time periods specified in Section 103 of the Labour Law can be made absolute with a thought – if the collective agreement or employment contract does not provide for longer time periods, only the time periods specified in the Law are the correct ones. Such interpretation would contradict with the interests of the employee and the purpose of the referred to Section – to provide the employee with an opportunity to work for a while after receipt of the notice of termination of the employment contract, to receive a remuneration for the work performed (cf. Gailums, I. Darba likums. Komentāri. Tiesu prakse. 3.grāmata. Rīga, 2004, pp.54-55).

Concurrently in another case the Senate has indicated that the purpose of the Law is to defend the right of the employee to continue employment legal relationships and to ensure that an appropriate action could be brought to the court within one month from the day when the notice of termination was received. The employee had been presented with a notice of termination of the employment contract on 15 February, specifying that the date of dismissal from work is 19 March, which the plaintiff had used for his benefit, working four more days after the end of the time period of the notice of termination. The employer does not have the right to detain the employee after the end of the time period of the notice of termination, however, the agreement of the plaintiff himself to continue employment relations until 19 March is not to be perceived as the restriction of his rights.
 The rights of the employee are not restricted if the termination of relations exceeds one month; he or she may work for a longer time period, however, he or she may not be forced to stay for more than a month (the time period of the notice of termination prescribed by the Law). 

In relation to the possibility provided for in Section 103, Paragraph three of the Labour Law to revoke a notice of termination, in addition to that already included in the compilation of the court practice of 2004, the Senate has adjudged: Section 103, Paragraph three of the Labour Law, which specifies that the right to revoke a notice of termination by the employer shall be determined by the employee unless the collective agreement or the employment contract has specified such right, protects the employee from an inconsistent and indefinite actions of the employer. The purpose of this legal norm is to create a legal stability also in situations where employment legal relationships are terminated after the notice of termination by the employer. Bringing of an action by the dismissed employee to court regarding invalidation of the notice of termination and reinstatement means the revocation of the notice of termination of the employment contract from the time of drawing up thereof, which, without the receipt of any special consent of the unjustly dismissed employee, allows the employer to reinstate the employee upon the initiative thereof, thus basically satisfying the claim of the employee before the court has had a chance to review it.

In a later judgment the Senate has, in addition, adjudged that, in ascertaining the purpose of the referred to legal norm, the findings already stated in the case of the Senate should be taken into account. In the judgment of 14 October 2009 in the case No. SKC – 896/2009 the Senate has indicated that after the employer has given a notice of termination of the employment contract, the employee according to the requirements of Section 103, Paragraph one, Clause 2 or 3 of the Labour Law has, respectively, 10 days or one month in order to take measures for finding another job, concurrently continuing employment relations with the employer. If the employee has already agreed with another employer regarding commencement of employment legal relationships after the end of the time period of the notice of termination, moreover, if the new conditions provide him or her more advantages than the current ones, working with the particular employer, and the employer revokes the notice of termination, the employee is put in a disadvantageous situation in relation to his or her future working plans, which he or she had been entitled to form, relying on the notice of termination received from the employer. Observing the aforementioned, the Senate has the grounds the conclude that the purpose of Section 103, Paragraph three of the Labour Law is to ensure the rights of the employee in relation to the notice of termination by the employer. The norm protects the employee from inconsistent and indefinite action of the employer, because it is oriented towards the creation of stability also in situations when employment legal relationships are terminated after a notice of termination by the employer. Concurrently it does not determine a prohibition for the employer to revoke the notice of termination. Therefore, the Senate acknowledges that the employer is entitled to revoke a notice of termination if it does not create a contradiction with the purpose of Section 103, Paragraph three of the Labour Law.

It means that the employee decides whether to continue employment legal relationships after the employer has revoked its notice of termination (unless such rights are restricted in the employment contract or collective agreement). The employee may choose not to continue employment legal relationships, not to agree to revocation of the notice of termination and to insist of termination of employment relations according to the initial notice of termination. Concurrently, upon choosing termination of employment legal relationships, the employee does not have further rights to contest the lawfulness of the notice of termination, to request reinstatement and disbursement of compensation for forced absence from work, because the employer has already eliminated the very grounds for violation and has revoked its notice of termination, thus eliminating the negative consequences thereof in relation to the employee.
Application of Section 108 of the Labour Law
According to Section 108 of the Labour Law in the case of a reduction in the number of employees, preference to continue employment relations shall be for those employees who have higher performance results and higher qualifications. The referred to norm provides for a duty of the employer to perform an objective evaluation of the performance results and qualification of employees, i.e., provides for specific procedures for giving a notice of termination of an employment contract in relation to reduction in the number of employees in order to ensure the protection of the rights and interests of an employee in this process.

Aspects related to such evaluation have been comprehensively analysed in the practice of the Senate regarding the performance of evaluation among employees who perform the same or similar work, as well as the potential non-performance of evaluation if it is intended to dismiss the only employee who performs the relevant work in the undertaking, however, also a question regarding the subject of such evaluation, i.e., whether such evaluation should be performed by the employer itself or another subject may perform it on the behalf of the employer, is important. 

In this relation the Senate has indicated that Section 108 of the Labour Law prescribes the criteria to be taken into account when deciding an issue regarding the advantages of the particular employee to continue employment relations in case of reduction in the number of employees. However, specific requirements as regards the form of deciding this issue and recording the results have not been stipulated in the referred to legal norm. The abovementioned provides grounds for a finding that critical significance has been attributed to the evaluation of advantages of employees to continue employment relations, not the form in which it should take place. Within the context of the abovementioned considerations the conclusion of the court of appeal that the employer, in deciding the issue on the advantages of an employee to continue employment relations in case of reduction in the number of employees, may use any method of evaluation, including forwarding of the issue for evaluation to a trade union does not contradict with the provisions of Section 108 of the Labour Law.
 
Such position that the performance results and qualification of employees could be evaluated by another subject assigned by the employer deserves support, however, upon choosing such solution, concurrently it should be ensured that the performance of such evaluation is impartial and based on specific criteria approved by the employer. Only impartial evaluation may ensure actual protection of the rights and interests of employees in this process. Neutrality of the subject who performs the evaluation on behalf of the employer in relation to the employees to be evaluated is also important in this evaluation process. The Senate adjudged in the referred to case that entrusting the evaluation of the performance results and qualification of employees to a trade union is not in contradiction with Section 108 of the Labour Law because trade unions are independent from an employer, they, through their elected bodies, represent the union members in the relations with the employer and protect their labour, professional and social rights and interests (Section 9 of the Law On Trade Unions).

However, taking into account that trade unions defend the rights and interests of their members according to the law, but not all employees subjected to evaluation may be members of a trade union, the issue regarding the possible impartiality of such evaluation is topical. In any case, if the employer entrusts the evaluation of the performance results and qualification of employees to another subject, it is the duty of the employer to prove that the notice of termination has legal basis and conforms to specific procedures for giving a notice of termination of an employment contract, as well as the employer itself is responsible for the evaluation on its merits. 

3. Reinstatement
If an employee has been dismissed from work on the basis of an invalidated notice of termination of the employer or in any other way violating the rights of the employee to continue employment legal relationships, the employee should be reinstated and he or she should be disbursed the average earnings for the whole time period of forced absence from work.
Application of Section 122 of the Labour Law
Section 122 of the Labour Law provides that an employee may bring an action to court for the invalidation of a notice of termination by an employer within a one-month period from the date of receipt of the notice of termination. Thus, the issue in relation to the entering into effect of a notice of termination and the determination of the actual date of the notice of termination by an employer is important. 

The Senate has adjudged in its court practice that the purpose of a notice of termination is to inform an employee regarding the foreseeable termination of employment relations so that, depending on the substantiation of the dismissal, the employee according to Section 103, Paragraph one of the Labour Law could gain time 10 days or one month respectively, which would allow him or her to prepare for dismissal, as well as to use other rights guaranteed in the Law for such occasion. Taking into account that the employee may exercise these rights only after he or she has been informed of the foreseeable dismissal, the Senate recognises that the date when the employee has received a notice of termination by the employer is to be recognised as the date of the notice of termination of the employment contract.
 If the employee has not been presented with a notice of termination by the employer, he or she is denied an opportunity to submit a request to the employer not to include the time period of temporary incapacity in the time period of the notice of termination, as well as to seek other work and, thus, not to be left without means of support. If an employee is not aware of a notice of termination, he or she is not able to exercise the rights guaranteed in Section 103, Paragraph two and Section 111 of the Labour Law. The time periods for a notice of termination specified in Section 103, Paragraph one of the Labour Law also become meaningless because, if one would agree with a conclusion that a notice of termination gains legal force with the moment of preparation and signing thereof, there is a possibility that the employer might sign a notice of termination, however notify the employee thereof only on the day when he or she is dismissed.
 Thus, upon deciding the issue when a notice of termination by the employer has been given for termination of employment legal relationships, the date when the notice of termination was received by the employee and not the date when the notice of termination was drawn up is of the uppermost significance because the employee may exercise the rights provided for and the guarantees specified for such case in the Labour Law only after receipt of the notice of termination. Moreover, according to the norm included in Section 125 of the Labour Law the employer is charged with the duty to prove the fact that the notice of termination has been received.

The Senate has also expressed an opinion regarding the time of entering into effect of a notice of termination if the employee has refused to sign for the receipt of the notice of termination. In this relation the Senate has indicated that, upon settling the issue as regards which day should be deemed the day of receipt of a notice of termination if the employee refuses to sign for the receipt of the notice of termination, the Senate has already previously adjudged that a notice of termination is deemed received on the day when the commission informed the employee of the content thereof (see Paragraph 17 of the compilation of the court practice “Issues in Relation to the Application of the Norms of the Labour Law” of the Supreme Court of 5 December 2005). As the plaintiff refused to receive the notice of termination on 15 April 2009 when the employer informed her of the content thereof, the Senate adjudges that the conclusion of the court of appeal that the plaintiff had received the notice of termination on 15 April 2009 and the time period for bringing an action provided for in Section 122 of the Labour Law should to be counted from this day is justified.
 
Concurrently there is no reason to assume that the entering into effect of a notice of termination is possible only if the employee receives the notice of termination by the employer in person at the working place. In cases when an employee is absent and it is not possible to issue a notice of termination to him or her in return for a signature, it is possible to send it via the post office or other organisations delivering consignments. In such case the notice of termination enters into effect when the employee has actually received it.
Upon reviewing cases related to invalidation of a notice of termination, it is important to pay attention to the time of entering into effect of the notice of termination if the notice of termination by the employer includes a condition. In this relation the Senate has adjudged that although the Labour Law expresis verbis does not provide for inclusion of a condition in the notice of termination as regards the entering into effect thereof, according to the Senate, it per se does not signify that the notice of termination is unlawful. As employment legal relationships are regulated not only by the Labour Law, but also other regulatory enactments, inter alia, the Civil Law which provides for conditions in a legal transaction, it may be concluded that the employer is not prohibited to include a condition in the notice of termination of the employment contract regarding the entering into effect thereof.
 In turn, in relation to the entering into effect of the notice of termination, which includes a condition, or the day, from which the time period of one month specified in Section 122 of the Labour Law is to be counted, the Senate has indicated that if an employer has included in the document, which is the grounds for termination of employment legal relationships, such conditions, upon setting in of which the document obtains the legal nature and consequences of a notice of termination, then the time period provided for in the first sentence of Section 122 of the Labour Law should be counted from the very day when the conditions specified by the employer have set in and the document has become a notice of termination. Otherwise, as correctly adjudged by the court of appeal, the rights of the plaintiff to contest a notice of termination within one month would be violated.

In the compilation of the court practice of 2004 a position is expressed regarding the time period specified in Section 122 of the Labour Law as the time period terminating the substantive legal preclusive and subjective rights, which limit the existence of the relevant rights in time.
 The practice of the Senate in this issue has remained unchanged. In later cases the Senate has also indicated that the time period of one month specified in the Law is substantive legal preclusive time period, which determines the right to bring an action to court regarding invalidation of a notice of termination by the employer within one month from the date when the notice of termination was received. Without bringing an action within the aforementioned time period and without submitting an application to the court according to Section 123 of the Labour Law regarding renewal of the time period missed, the subjective rights of the plaintiff, which are limited to the time period specified by the Law, have ended. The Senate has already recurrently indicated that the missing of the time period for bringing an action is to be recognised as an absolute substantive legal obstacle for satisfaction of the relevant action and is independent grounds for rejection of the action brought. In establishing that the time period for bringing an action has been missed, the court does not have a duty to verify the validity of termination of an employment contract.
 Concurrently the Senate has also adjudged – the condition that in the particular case the court of appeal has verified the validity of the notice of termination and has declared as valid the dismissal, which is being contested in a cassation appeal, does not affect the lawfulness and validity of the judgment.

Section 123 of the Labour Law provides a court with an opportunity to renew the time period of action, if the employee has missed it due to justified cause and has requested the court to renew this time period. The moment when the running of this time period commences is of great importance because an application for the renewal of a missed time period for an action must be submitted not later than within a two-week period from the day when the grounds for the missed time period for an action have ended. The Senate recognises that in cases when the grounds for the missed time period for an action have ended on a holiday or public holiday, the running of the time period for the submission of an application for the renewal of a missed time period for an action commences on the next working day.

Application of Section 124 of the Labour Law
According to Section 124, Paragraph two of the Labour Law an employee, who has been dismissed from work on the basis of a notice of termination by an employer which notice has been declared invalid or also as otherwise violating the rights of the employee to continue employment legal relationships, shall in accordance with a court judgment be reinstated in his or her previous work. 

If the employee deems the notice of termination by an employer unjustified, the employee must, according to Section 122 of the Labour Law, bring an action to court regarding invalidation of the notice of termination, but, if the employee has already been dismissed, also an action regarding reinstatement. It has been indicated in the legal literature that, as the main task of labour law is to defend the employee, particularly strict requirements cannot be set forward to the formulation of the request expressed in the requirement regarding reinstatement. If an action regarding reinstatement is being brought and an employment contract has been terminated with a notice of termination by the employer, it is to be considered that also an action regarding invalidation of the notice of termination by the employer has been brought, and the non-observation of this formal action per se is not the grounds for rejection of the action of the employee.
 
The Senate has also concurred to such position and indicated that in case if the court of first instance deemed that the plaintiff has not brought an action regarding invalidation of the notice of termination, the plaintiff should have been explained her rights and the review of the case should have been be postponed, providing the plaintiff with an opportunity to bring an action regarding invalidation of the notice of termination. Upon providing a narrow interpretation of Section 122 of the Labour Law, the court has come into contradiction with that specified in Section 1 of the Civil Procedure Law, which provides a person with the right to protection of his or her infringed or disputed civil rights, or interests protected by law, in court, only because the person has not accurately formulated the action referred to in Section 122 of the Labour Law.

Application of Section 126 of the Labour Law
Section 126 of the Labour Law regulates the compensation for forced absence from work if an employee has been dismissed illegally and reinstated in his or her previous work, as well as in cases where a court, although there exists a basis for the reinstatement of an employee in his or her previous work, at the request of the employee terminates employment legal relationships by a court judgment. In order to impose a compensation for forced absence from work, an action regarding reinstatement must be brought, as well as the forced nature of absence from work must be established. 

Thus, for example, the Senate has indicated that, taking into account that the employee has not brought an action regarding illegal dismissal (has brought an action regarding collection of the non-disbursed remuneration) and the collection of compensation may arise only from the fact of illegal dismissal, the court had no grounds for satisfaction of the action.

In another case the Senate has indicated that a case when an employee is denied the opportunity to continue the previous work and to receive the agreed work remuneration due to the fault of the employer is to be deemed forced absence from work within the meaning of Section 126, Paragraph one of the Labour Law. If the employee has been reinstated with a judgment of the court of first instance and the employer carries out this judgment, then, upon reviewing this case according to the procedures of appeal, there are no grounds for reinstatement of the employee, as well for collection of remuneration for forced absence from work until the date of the court of second instance. It also applies to cases when an employee, until the settlement of a dispute, has worked at another place receiving the same or larger remuneration or also the employee does not arrive to work without justified cause. [..] If the plaintiff had an opportunity to return to the previous work and to continue work, but the fact that he had not acted so is to be evaluated as a condition, which denies the judging of the absence from work as forced.

According to Section 16.1 of the Law On Unemployment Insurance
, if, in carrying out the relevant court judgment, work income, is recovered from an employer and repaid to a person which was disbursed for forced absence from work during the relevant period of unemployment, the person has a duty to repay the amount of unemployment benefit received according to the procedures prescribed by Cabinet to the State social insurance employment special budget. The existence of such legal norm per se cannot be a reason for reduction of compensation for forced absence from work. 

In this relation the Senate has adjudged that unemployment benefit is not paid by the employer, but it is paid from the State social insurance employment special budget, thus, employment benefit may not be taken into account in determining compensation for the time period for forced absence from work to be collected from the employer. The procedures for repayment of the disbursed unemployment benefit are regulated by the Law On Unemployment Insurance, Section 16.1 of which prescribes that if, in carrying out the relevant court judgment, work income, is recovered from an employer and repaid to a person which was disbursed for forced absence from work during the relevant period of unemployment, the person has a duty to repay the amount of unemployment benefit received according to the procedures prescribed by Cabinet to the State social insurance employment special budget.

Section 75 of the Labour Law regarding the procedures for the calculation of average earnings is applicable to the calculation of the compensation for the time period of forced absence from work specified in Section 126 of the Labour Law. In accordance with Paragraph three of the referred to Section, if an employee has not worked for the previous 12 months and work remuneration has not been paid to him or her, average earnings shall be calculated based on the minimum monthly salary specified by the State for the most recent six months. The daily average earnings in such case shall be calculated by dividing the total amount of work remuneration by the number of working days in this period. This norm is applicable in cases if an employee has not worked for an extended period of time, for example, due to a continuous incapacity or being on a child-care leave. However, application of this norm in practice may lead to a result that is hardly fair, for example, in case if compensation for unused leave must be calculated to an employee who has been illegally dismissed and reinstated in previous work, however, he or she had been on a child-care leave prior to dismissal.
Upon reviewing the particular case
 according to similar factual circumstances when an employee had been on a child-care leave for more than 12 months prior to the termination of employment legal relationships and Section 75, Paragraph three of the Labour Law had to be applied to the calculation of the average earnings in order to determine the amount of the compensation for the time period of forced absence from work, the Senate adjudged that there are no sufficient grounds for the application of the referred to norm to the circumstances of the particular case [..] because such approach, which is essentially based solely on formal evaluation of circumstances and grammatical interpretation of the legal norm, to settlement of a question under dispute (regarding determination of the amount of the compensation) would be incorrect because it would contradict with the idea and purpose of Section 126, Paragraph one of the Labour Law.
During review of the case the Senate, firstly, concluded that the wording of Section 126, Paragraph one of the Labour Law with a sufficient clarity reveals the content and purpose thereof, which is oriented towards prevention of infringement of the rights of an illegally dismissed employee, therefore, providing him with a complete compensation of the unjustly lost income, and that the referred to norm also completely conforms to the finding of the Court of Justice of the European Communities that the purpose of the compensation granted to the employee for dismissal without justified cause is to ensure the employee with the sum, which he would have earned if the employer would not have illegally terminated employment relations. It arises therefrom that a compensation for dismissal without justified cause is disbursed to an employee due to his employment, which would have continued if this dismissal had not taken place. Thus, the definition of remuneration within the meaning of Article 119 of the Treaty Establishing the European Community applies to this compensation (see Paragraphs 26, 27 and 28 of the judgment of the ECJ of 9 February 1999 in the case No. C-167/97 Regina v Secretary of State for Employment, ex parte Nicole Seymour-Smith and Laura Perez, European Court reports, 1999., Page I – 00623).
Secondly, the Senate referred to the judgment of the CJEU of 20 January 2009 in Joined Cases C-350/06 and C-520/06 Gerhard Schultz-Hoff v Deutsche Rentenversicherung Bund and Stringer and Others v Her Majesty’s Revenue and Customs (C-520/06), in which it is indicated that Article 7(2) of Directive 2003/88 concerning certain aspects of the organisation of working time must be interpreted as precluding national legislation or practices which provide that, on termination of the employment relationship, no allowance in lieu of paid annual leave not taken is to be paid to a worker who has been on sick leave for the whole or part of the leave year [..], which was the reason why he could not exercise his right to paid annual leave. For the calculation of the allowance in lieu, the worker’s normal remuneration, which is that which must be maintained during the rest period corresponding to the paid annual leave, is also decisive (see Paragraph 3 of the ruling of the judgment, European Court reports, 2009, Page I-00179).
Taking into account that the procedures for the calculation of the allowance in lieu for the annual paid leave are similar to the procedures used for the calculation of the compensation for unjustified dismissal (average earnings), the Senate justifiably concluded that similar interpretation is also applicable to the compensation for unjustified dismissal if the employee has been on a child-care leave for the whole or part of the leave year. The Senate adjudged that the interpretation of the notion “compensation for dismissal without justified cause” provided by the CJEU, which, according to the Senate, is completely corresponding to the regulation specified in Section 126, Paragraph one of the Labour Law, in interconnection with the referred to finding that the procedures for the calculation of leave money, which denies the employee after continuous sickness to receive the money of the annual paid leave in such amount as his or her normal work remuneration, is in contradiction with Directive 2003/88, which specifies that all employees have the right to a paid leave lasting at least four weeks, allows to draw a conclusion that, in calculating compensation for forced absence from work, the amount of remuneration that would be received by the employee if employment relations had not been terminated and not the circumstances, which had existed before the illegal dismissal, inter alia, the situation when the employee had not fulfilled work duties for a longer period of time due to justified cause (sickness, child-care leave, etc.) and had not received work remuneration, should be of critical importance. Thus, there is a reason to assume that the calculation of the compensation for forced absence from work according to the procedures provided for in Section 75, Paragraph three of the Labour Law, i.e., without taking into account the remuneration specified in the employment contract, would create a situation where, because of the use of a child-care leave or extended sickness, the employee to be reinstated by a court judgment is being placed in a much more unfavourable (financially disadvantageous) situation in comparison with such employee who prior to dismissal has worked and received work remuneration, which is inadmissible. In order to ensure the observation of the principle of equity and proportionality, the solution for the particular dispute, as acknowledged by the Senate, may be found by applying the mechanism for the calculation of the average earnings specified in Section 75, Paragraph two of the Labour Law.
 
Such finding of the Senate forms the grounds for the evaluation of future applicability of Section 75, Paragraph three of the Labour Law.
It was indicated in the compilation of the court practice of 2004 that compensation for forced absence from work is not work remuneration within the meaning of Section 59 of the Labour Law, therefore, there are no grounds for the application of the restrictions specified in the Law to the alteration of the carrying out of the judgment, relating solely to matters of the collection of work remuneration.
 
This position has been altered in subsequent practice of the Senate, acknowledging that narrow interpretation of the notion “payment related to work” has been used. Therewith, the case law has also changed.
 The Senate has indicated that the Labour Law provides for a compensation not only for the work which an employee has performed, but, for example, also in cases when an employee does not perform work due to justified cause (Section 73) if the employer does not provide work to an employee or does not perform the necessary activities for the acceptance of employee obligations (Section 74). It is specified in Section 126 of the Labour Law an employee who has been dismissed illegally and reinstated in his or her previous work shall in accordance with a court judgment be paid average earnings for the whole period of forced absence from work, but if the employee has been transferred illegally to other lower paid work – the difference in average earnings for the period when he or she performed work at lower pay. The abovementioned indicates that the Law has prescribed a payment related to work also in special cases when an employee has not worked, therefore, the compensation specified in Section 126 of the Labour Law for the time period of forced absence from work or performance of lower paid work falls within the composition of the norm of Section 59 of the Labour Law that work remuneration is also other kinds of payments related to work. Such opinion expressed by the Senate conforms to the case law of the Court of Justice of the European Communities. According to the case law of the ECJ, the notion of work remuneration includes virtually any kind of payment related to work or in relation to work, except only State social insurance contributions. ECJ has specifically indicated that compensation for illegal dismissal is deemed work remuneration within the meaning of equal work remuneration (judgment of the ECJ in the case C – 167/97, Regina v Secretary of State for Employment, ex parte Nicole Seymour-Smith and Laura Perez, ECR 1998, p.1 – 05199, Paragraph 28; see also Dr.iur. Dupate, K. Vidējās izpeļņas aprēķināšana un vienlīdzīga darba samaksa. Jurista vārds, No. 40, 6 October 2009, pp.5.-6).

Therefore, if the adjudged compensation for forced absence from work has been disbursed, but the court judgment has changed afterwards, the alteration of the carrying out of the judgment in such case is inadmissible.
4. Notice of Termination of an Employment Contract 
during Probation Period
Section 46 of the Labour Law, when entering into an employment contract, provides for an opportunity to specify a probation period in order to assess whether an employee is suitable for performance of the work entrusted to him or her. In turn, Section 47, Paragraph one of the Labour Law provides both the employer and the employee with an opportunity to give a notice of termination of the employment contract during the probation period. The notice of termination of an employment contract during probation is different from the notice of termination by the employer specified in Section 101 of the Labour Law and the notice of termination by the employee specified in Section 100 of the Labour Law. The most substantial difference exists in the time periods and the condition that the employer, upon giving a notice of termination of an employment contract during a probation period, does not have a duty to specify the reason for such notice of termination. Thus, the employee does not enjoy the same legal protection during a probation period as in the case of general notice of termination. 

One of the most problematic issues in the court practice is related to the procedures for giving a notice of termination during a probation period, i.e., the time periods for giving a notice of termination. The Senate has indicated in several cases
 that a notice of termination of an employment contract may be given throughout the probation period. Such notice of termination is possible not only three days before the end of the probation period, but also on the last day of probation, as well as if it has taken place not later than three days before the expiry of the time period of probation. 
 

It arises both from the wording of Section 47, Paragraph one of the Labour Law and the nature of the notice of termination. One of the grounds for termination of employment legal relationships is a notice of termination, not the expiry of the time period of a notice of termination. A notice of termination enters into effect from the time of issuance thereof, not from the time of expiry of the time period of a notice of termination when employment legal relationships are actually terminated. The Senate has adjudged that Section 47, Paragraph one of the Labour Law should be interpreted in interconnection with Paragraph one of the Section, which determines that both parties have the right to give a notice of termination of the employment contract throughout the probation period. The notice of termination enters into effect from the time of acceptance thereof [issuance to the employee – editor’s note], not from the time of expiry of the time period thereof (three days). Therefore, a notice of termination of an employment contract may also be given on the last day of probation. Upon applying Section 47, Paragraph two of the Labour Law, it could be interpreted as follows – if the probation period agreed has ended and none of the parties has given a notice of termination of the employment contract and the employee continues to perform work, it is deemed that he or she has passed the probation.

Another topical issue in relation to a notice of termination by the employer during a probation period is the potential reinstatement of the employee. According to Section 124 of the Labour Law a notice of termination, in accordance with a court judgment, shall be declared invalid if it has no legal basis or the procedures prescribed for termination of an employment contract have been violated. However, this norm of the Labour Law should be interpreted in interconnection with Section 47, Paragraph one of the Labour Law, in which it is prescribed expressis verbis that an employer, when giving the notice of termination of an employment contract during a probation period, does not have a duty to indicate the cause for such notice. The Senate has indicated that taking into account the right of the employer not to indicate the cause of a notice of termination, the employee cannot request reinstatement unless these rights [of the employer – editor’s note] granted by the Law are not implemented in contradiction with the idea and purpose of the probation, as well as not observing the substantiated interests of the employee.
 

Such exception has been prescribed in Section 48 of the Labour Law, providing that if an employer when giving a notice of termination of an employment contract during the probation period has violated the prohibition of differential treatment, an employee has the right to bring an action to a court within a one-month period from the date of receipt of a notice of termination from the employer. The Senate in relation to Sections 47 and 48 of the Labour Law has acknowledged that the referred to legal norm allows the employer not to specify the cause of a notice of termination, however, such cause must exist so that in case if an employee indicates that a notice of termination of an employment contract has been given during a probation period, violating the prohibition of differential treatment [Section 48 of the Labour Law – editor’s note], the employer would be able to prove that the referred to norm has not been violated.
 
Concurrently the rights provided for in Section 47 of the Labour Law should be viewed also in interconnection with Section 109 of the Labour Law, which provides for prohibitions and restrictions for giving a notice of termination by the employer and particularly Paragraph one of this Section, which prescribes restrictions in relation to dismissal of pregnant women and women following the period after birth up to one year. 

As indicated by the Senate, according to the idea and purpose of Section 109, Paragraph one of the Labour Law, which is directed towards special protection of women during maternity, the employer, referring to the provisions of Section 47, Paragraph one of this Law (in relation to not passing the probation) as it has been correctly adjudged by the court of appeal, is prohibited to give a notice of termination of an employment contract to a pregnant woman, except the cases provided for in Section 101, Paragraph one, Clause 1, 2, 3, 4, 5 or 10 of the Labour Law.
 As the referred to legal norm [Section 109 of the Labour Law – editor’s note] prescribes an exception, then in comparison with Section 47 of the Labour Law it should be deemed a special norm. Therefore, preference should be given to the special norm, which in cases of giving a notice of termination of contracts of individual employees restricts the general rights of the employer and determine deviations from the general procedures (see Gailums,I. Darba likums. Komentāri. Tiesu prakse. 3.grāmata C (100.-129.pants) un D daļa. Rīga: Gailuma juridiskā biznesa biroja izdevniecība, 2004, p. 69).

In such cases the moment from which the pregnant woman obtains the protection provided for in the Law is of importance. According to the definition of the notion “pregnant worker” included in Article 2(a) of the Council Directive 92/85 of 19 October 1992 – pregnant worker shall mean a pregnant worker who informs her employer of her condition, in accordance with national legislation and/or national practice. It means that it is particularly important to establish whether employer, upon terminating employment legal relationships with a woman, had been aware of the fact of her pregnancy. 

In this relation the Senate has indicated that, upon observing the purpose of Section 109, Paragraph one of the Labour Law, it is not particularly important when and in what way the employer has become aware of the pregnancy of the employee, but the very fact of pregnancy is of importance. [..] In the particular case the submitter of cassation appeal had ignored Article 10 of the same Directive [92/85], from the content of which it arises that it is important whether the employer had been aware of the pregnancy of the employee at all, not when and in what way this information had been received (see judgment of the Court of Justice of the European Communities of 11 November 2010 in the case C-232/09 D.D. v LKB Līzings Ltd, Paragraph 55). [..] In the particular case the plaintiff had been pregnant at the time of giving the notice of termination and the employer had been informed thereof on the day after giving the notice of termination [the employee submitted a relevant statement of the doctor to the employer regarding pregnancy on the day after receipt of the notice of termination – editor’s note]. According to the Senate, the prohibition specified in Section 109, Paragraph one of the Labour Law, on its merits, is a general prohibition to the employer, upon the initiative thereof, to terminate employment legal relationships with a pregnant woman, except the special cases indicated in the Law. As the employer was informed regarding pregnancy of the plaintiff during the time period when employment legal relationships still existed, the prohibition specified in the Law was binding to the defendant.
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