Case No. A43016413
Case archives No. A43-0164-13/12

JUDGMENT on Behalf of the People of Latvia

	Riga
	Adopted 22 August 2013


The Administrative Regional Court composed of: judge-rapporteur I. Meldere, judges Dz. Amerika and L. Vīnkalna,
has examined, by way of written procedure, the application submitted by the joint stock company) [] for setting aside a part of the request No. 8.15-11/57945 of the State Revenue Service, dated 17 July 2013.

Descriptive Part
[1] The Deputy Director of the Tax Control Department of the State Revenue Service (hereinafter – the SRS), under request No. 8.15-11/57945 “On the Provision of Information” dated 17 July 2013 (hereinafter – request), requested the JSC [] to immediately, but not later than within 14 days from the day of receipt of the request, provide the following information likely to be important to the French taxpayer [] (VAT registration No.) regarding transactions with the third party [] Ltd. over the period from 1 January 2012 to 30 June 2012 for tax administration purposes:
1) existence of bank account No. /account number 1/;
2) holder of bank account No. /account number 1/;
3) person(s) authorised to operate the bank account No. /account number 1/;

4) person(s) that opened the bank account No. /account number 1/;

5) the opening balance and closing balance of bank account No. /account number 1/ during the reporting period;
6) information regarding transactions with the French taxpayer [] in the bank account No. /account number 2/.

The request is based on Section 10, Paragraph two, Clause 2 of the Law On the State Revenue Service, Section 63, Paragraph one, Clause 11.¹ of the Credit Institution Law, and Article 18(2) of Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive 77/99/EEC (hereinafter – Directive No 2011/16/EU).

[2] On 29 July 2013, the Administrative District Court received an application from the JSC [] (hereinafter – the applicant) for setting aside a part of the request – a request for the information referred to in Paragraphs 1–5. The application is grounded on the following arguments.

[2.1] The information requested in the request is non-disclosable information within the meaning of Section 62, Paragraph five of the Credit Institution Law.

It arises from the request that information is requested for tax administration purposes of the taxpayer [], however, in addition to the information regarding transactions with the abovementioned person information is also requested regarding the third party (existence of accounts, holder, statement of account), as the accounts indicated in the request, regarding which non-disclosable information is requested, have not been opened on behalf of [].

[2.2] The applicant is of the opinion that, in accordance with Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law, the legislator has clearly conferred the right upon the SRS to only receive certain information with regard to the third parties, namely information or documents associated with specific transactions. Therefore, reference to Article 18(2) of Directive No 2011/16/EU may not be considered legal basis for requesting information in accordance with the procedures laid down in Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law.

[2.3] Article 288 of the Treaty of Lisbon or the Treaty on the European Union and the Treaty of the Functioning of the European Union stipulates that to exercise the Union’s competences, the institutions shall adopt regulations, directives, decisions, recommendations and opinions. A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave the choice of form and methods to the national authorities. Thus Directive No 2011/16/EU also imposes an obligation upon Latvia as to the result to be achieved and may not be used as a permanent source of law in the relationship between an institution and a private individual. The applicant deems that the request is not grounded on the legal acts of the European Union, as provided for in Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law. In this case the SRS should base its request upon a relevant clause of an international agreement ratified by the Saeima of the Republic of Latvia and, in accordance with Paragraph 51 of the Transitional Provisions of the Credit Institution Law, request information in accordance with the procedures and in the cases laid down in Section 63, Paragraph one, Clause 11.
[3] The SRS has indicated in its explanations regarding the application that the application is ungrounded and should be rejected on the basis of the following observations.

[3.1] The wording used in Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law, namely “in accordance with the legal acts of the European Union”, does not mean that the legislator has only meant the directly applicable legal acts of the European Union, and it is sufficient if the SRS has based its request for the provision of information upon Section 10, Paragraph two, Clause 2 of the Law On the State Revenue Service, Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law, and reference to Article 18(2) of Directive 2011/16/EU.

[3.2] It does not arise either from the impact assessment report (annotation) of the draft law or the text of the applicable legal provision that information, which is important or likely to be important for tax administration purposes of a specific taxpayer, only means information regarding the taxpayer, with regard to which tax administration measures are taken, and does not include any other information which is important to the tax administration of a Member State asking for legal assistance in exchange of information for tax administration purposes of the specific taxpayer.

[3.3] Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law is aimed at providing the SRS with a possibility of obtaining information and thus ensuring international cooperation and legal assistance for the tax administration of another Member State, rather than obtaining information for tax administration purposes of the SRS with regard to taxpayers of the Republic of Latvia.

[3.4] The request is grounded and conforms to the requirements of laws and regulations.

[4] In accordance with Section 112.1, Paragraph one of the Administrative Procedure Law, the administrative case is examined in writing.

Reasoned Part

[5] Having examined the case materials and assessed the evidence in the case, the Administrative Regional Court recognises that the application is to be rejected and the applicant is to be obliged to supply the information requested by the SRS.

[6] The SRS has sent the request to the applicant asking to provide the information likely to be important for tax administration purposes of the French taxpayer [], namely information regarding the existence of bank account No. /account number 1/, its holder, the persons authorised to operate the account, the persons that opened the bank account, as well as the opening balance and closing balance of the bank account No. /account number 1/ during the reporting period.
The case is about the dispute over whether the SRS has the right to receive the requested information.

[7] In accordance with Section 10, Paragraph two, Clause 2 of the Law On the State Revenue Service, the Director General of the SRS and his or her deputies, the heads of the units authorised by the Director General of the SRS and their deputies in tax administration have the right to receive reports from ministries, other State administration institutions, financial institutions and credit institutions, and local governments of inspections and audits performed by them, as well as any other information related to the records of taxpayers and their economic and financial activity.

In turn, Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law stipulates that non-disclosable information at the disposal of a credit institution shall be provided to the SRS on the basis of a request accepted by the Director General of the SRS, his or her deputy, or the head of the tax administration unit or his or her deputy, in accordance with the legal acts of the European Union or international agreements ratified by the Saeima of the Republic of Latvia, if they provide for the provision of important information or information likely to be important for tax administration purposes of a specific taxpayer of another European Union Member State or foreign state (a party to the international agreement) (including regarding transactions with the third parties). For the application of this Clause important information or information likely to be important shall be:

a) existence of a bank account;

b) holder of a bank account;

c) person authorised to operate a bank account;

d) person who opened a bank account;

e) the opening balance and closing balance of a bank account during the reporting period;

f) amount of interest paid for the money present in the relevant bank account for a specific period of time;

g) the paid amount of taxes on interest over a specific period of time;

h) bank account statement for a specific period of time;

i) information or documents relating to a specific transaction in the account;

j) information regarding other accounts of the account holder in the bank during a specific period of time, as well as information regarding the payment card attached to the relevant accounts (the type, number and user thereof);

k) information regarding the attachment of the payment card to the bank account.

It arises from the abovementioned legal regulation that the SRS has the right to request information from a credit institution regarding taxpayers on the basis of the legal acts of the European Union or international agreements ratified by the Saeima of the Republic of Latvia, if they provide for the provision of important information or information likely to be important for tax administration purposes of a specific taxpayer of another European Union Member State or foreign state (a party to the international agreement).

[8] The Regional Court does not agree with the applicant who indicated that the SRS has not grounded its request on corresponding laws and regulations, as the Directive is only directed at the result to be achieved, rather than imposing a specific duty on exchange of information. Section 63, Paragraph one, Clause 11 of the Credit Institution Law does not specify which legal act (directive or regulation) of the European Union should stipulate a duty of the State to implement administrative cooperation in the field of taxes with another European Union Member State. A directive of the European Union is without a doubt a legal act binding upon a Member State but leaving the choice of instrument for achieving the aim of the directive to the Member State.
The SRS has grounded its request on, inter alia, Article 18(2) of Directive No 2011/16/EU which stipulates that in no case shall Article 17(2) and (4) be construed as permitting a requested authority of a Member State to decline to supply information solely because this information is held by a bank, other financial institution, nominee or person acting in an agency or a fiduciary capacity or because it relates to the ownership interests of a person.

In accordance with Article 17(2) of the Directive, this Directive shall impose no obligation upon a requested Member State to carry out enquiries or to communicate information, if it would be contrary to its legislation to conduct such inquiries or to collect the information requested for its own purposes. Paragraph 4 of this Article stipulates that the provision of information may be refused where it would lead to the disclosure of a commercial, industrial or professional secret or of a commercial process, or of information whose disclosure would be contrary to public policy.

In accordance with Article 20(2) of the Directive, the standard form referred to in Paragraph 1 shall include at least the following information to be provided by the requesting authority: a) the identity of the person under examination or investigation; b) the tax purpose for which the information is sought. Paragraphs 1 and 2 of the preamble of the Directive specify the purpose of the Directive. Namely the Member States’ need for mutual assistance in the field of taxation is growing rapidly in a globalised era. There is tremendous development of the mobility of taxpayers, of the number of cross-border transactions and of the internationalisation of financial instruments, which makes it more and more difficult for Member States to assess taxes due properly. This increasing difficulty affects the functioning of taxation systems and entails double taxation, which itself incites to tax fraud and tax evasion, while the powers of controls remain at a national level. It thus jeopardises the functioning of the internal market. Therefore, one single Member State cannot manage its internal taxation system, especially as regards direct taxation, without information coming from other Member States. In order to overcome the negative effects of this phenomenon, it is indispensable to develop a new administrative cooperation between the Member States’ tax administrations. There is a need for instruments likely to create confidence between Member States, by setting up the same rules, obligations and rights for all Member States.
Paragraph 9 of the preamble of the Directive specifies that Member States should exchange information concerning particular cases where requested by another Member State and should make the necessary enquiries to obtain such information. The standard of “foreseeable relevance” is intended to provide for the exchange of information in tax matters to the widest possible extent and, at the same time, to clarify that Member States are not at liberty to engage in “fishing expeditions” or to request information that is unlikely to be relevant to the tax affairs of a given taxpayer. While Article 20 of this Directive contains procedural requirements, those provisions need to be interpreted liberally in order not to frustrate the effective exchange of information.
It arises from the abovementioned legal regulation that in order to evade double taxation of taxpayers and tax fraud, administrative cooperation among European Union Member States should be promoted for the exchange of information of foreseeable relevance in the field of taxes. A Member State may not decline to provide information solely because this information is at the disposal of a bank, or related to the ownership interests of a person. Concurrently it is provided for in the Directive that Member States should provide information of foreseeable relevance with regard to a specific taxpayer, rather than any information, which may not be considered important information with regard to the relevant taxpayer.
[9] Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law specifies the information likely to be important, which should be provided to another European Union Member State for tax administration purposes of a specific taxpayer (see also Paragraph 7 of this judgement). At the same time this legal provision restricts the information to be provided stipulating that only information likely to be important should be requested, including information with regard to transactions with the third parties. The Regional Court is of the opinion that the abovementioned regulation conforms to the purpose of the Directive. Namely by obtaining information regarding the transactions of a taxpayer with the third party, the tax administration may obtain important information, for instance, regarding the actual income of the taxpayer and possibly implemented fraud schemes. The Regional Court deems that the grounds for the abovementioned opinion are confirmed by the annotation of the law “Amendments to the Credit Institution Law” of 14 March 2013. Namely it stipulates that in order to disguise transactions, counterparties, as well as actual income earners and amount of the income, persons act under the cover of other persons. To detect the abovementioned persons and their income, and to ascertain the degree of fulfilment of tax obligations, as well as to ensure corresponding evidence in administrative proceedings, it is also required to obtain information regarding the persons authorised to operate a bank account, information regarding any other accounts of the account holder in the bank over the relevant period, as well as whether a bank card (its type, number, and user) is attached to the abovementioned accounts, and information as to whether the relevant bank card is attached to the bank account.
In addition to the abovementioned observations, the Regional Court concludes that over the course of drafting the amendments to the law it has been discovered that the requirements of the Directive for exchange of information correspond in substance to the international standards of transparency and exchange of information developed by the OECD which Latvia has undertaken to follow by becoming a member state of the OECD Forum on the Transparency and Exchange of Information for Tax Purposes. The international standards of transparency and exchange of information (http://www.oecd.org/dataoecd/37/42/44824681.pdf) provide for wider exchange of information than Latvia may currently (before adopting amendments) implement in accordance with the laws and regulations of Latvia (including the Credit Institution Law).

Exchange of information for tax purposes is considered to be efficient, if three major components are ensured: 1) information should be accessible; 2) tax administration should have access to the abovementioned information; and 3) mechanism for the exchange of information should be present. The international standards especially emphasise the need for access to the information at the disposal of credit institutions stipulating that information should be accessible with regard to holders of all accounts (including residents of such countries that are not Member States or contracting parties).
On the basis of the argument above, the Regional Court recognises that by drafting amendments to Section 63 of the Credit Institution Law (supplementing Paragraph one of this Section with Clause 11) the legislator has already considered the information likely to be important which is to be provided to tax administration of another European Union Member State for tax administration purposes of a taxpayer.

[10] The SRS’s request to the applicant has been prepared on the basis of an electronic request for exchange of information received from the General Directorate of Finance of France. The electronic request specifies that information is requested for tax administration purposes of the taxpayer []. Thus the French request has identified the taxpayer for whose tax administration purposes the information likely to be important is required. The circumstances of the matter are also indicated in the request from the General Directorate of Finance of France. Namely, [] performs money transfers to the account No. /account number 1/ of the JSC [] /account number 1/ without specifying the counterparty. The possible counterparty [], Ltd. is also identified in the request, and there are corresponding invoices of [], Ltd.
Thus it arises from the request of the General Directorate of Finance of France that information regarding the possible transactions of the commercial operator [] with [], Ltd. or a person who has used the bank account above for transactions with [] is required.

On the basis of the abovementioned arguments, the Regional Court recognises that the SRS’s request addressed to the applicant comprises a request for important information regarding transactions with the third party for tax administration purposes of the French taxpayer. Accordingly, the Regional Court concludes that the SRS’s request is grounded in its part appealed against, and the applicant is obliged to supply the requested information to the SRS.

The Regional Court ascertains that Paragraph 5 of the SRS’s request is not formulated with the exact words, as provided for in Section 63, Paragraph one, Clause 11.1 of the Credit Institution Law. The Regional Court is, however, of the opinion that the abovementioned request most closely corresponds to the information specified in Sub-clause “h” of the legal provision, a bank account statement for a specific period of time, as this extract will anyway allow the opening balance and closing balance of the bank account to be ascertained during the reporting period. Thus the Regional Court recognises that the requested information specified in Paragraph 5 of the SRS’s request has been indicated in a stricter sense than prescribed by the legal provision.
Operative Part

In accordance with Section 63, Paragraph seven of the Credit Institution Law, and Section 307 of the Administrative Procedure Law, the Administrative Regional Court

judged:

to reject the application of the JSC [], to impose an obligation upon the JSC [] to, within 14 days from the day of preparation of the judgement, provide the State Revenue Service with the following information regarding existence of the bank account No. /account number 1/, its holder, the person(s) authorised to operate the account No. /account number 1/, the person(s) who opened the account No. /account number 1/, as well as the opening balance and closing balance of the bank account during the reporting period from 1 January 2012 to 30 June 2012. Judgement is not subject to appeal and shall enter into effect on the day of preparation.
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